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IN THE 


luitrh States (Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 8728 


Brotherhood of Locomotive Firemen & 

EnGINEMEN ET All., 


Appellants , 


Interstate Commerce Commission, 


Appellee. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an action for a declaratory judgment and for 
a mandatory injunction. The relief sought is through an 
order of’ the court finding that the Interstate Commerce 
Commission has jurisdiction to pass on the merits of a con¬ 
troversy in which the appellants are interested parties and 
ordering the Commission to exercise such jurisdiction. The 
nature of the controversy is more specifically set forth be¬ 
low. The action in the United States District Court for 
the District of Columbia was predicated on the Federal 
Declaratory Judgments Act, Section 274d of the Judicial 
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Code (U. S. C. Title 28, Section 400, 48 Stat. 955, 49 Stat. 
1027), and upon the general equity jurisdiction of the court. 
The plaintiffs and the defendant below filed separate mo¬ 
tions for summary judgment on the pleadings. The 
plaintiffs’ motion was overruled and the motion of defend¬ 
ant was granted. Final judgment was thereafter entered 
on the pleadings by the court and this appeal is taken pur¬ 
suant to Section 128 of the Judicial Code (U. S. C. Title 
28, Section 225). 


I STATEMENT OF FACTS 

The Nevada Northern Railroad is a common carrier 
railroad line operating in the State of Nevada between two 
points known as Ruth and Cobre. It is a wholly owned 
subsidiary of the Kennecott Copper Corporation. 

Kennecott owns large copper deposits at Ruth where 
a mine is operated, and also owns an ore treatment plant 
located at McGill, Nevada, some miles from Ruth. The 
actual operation of the mine and ore treatment plant is 
carried on by the Nevada Consolidated Copper Corpora¬ 
tion, which is also a wholly owned subsidiary of Kennecott. 

The method of operation is as follows: The mine at 
Ruth is an open pit mine. Ore is loaded directly at the site 
of mining operations on standard gauge railroad cars. 
These cars are then removed from the mine to a yard by 
means of special switch engines. In the yard they are made 
up into trains which proceed in a regular line-of-road move¬ 
ment over the tracks of the Nevada Northern Railroad to 
McGill. Here the trains are broken up and the cars and 
their contents taken to the processing mill by other switch 
engines. 

The controversy which gave rise to this case concerns 
only the line-of-road movements between Ruth and McGill, 
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and the employees who operate the trains. Until 1920, 
these movements were carried on by the Nevada Northern 
Railroad under regular published tariffs. In that year, 
Congress enacted the Transportation Act which provided 
for the recapture of earnings from highly prosperous Har¬ 
riers for the purpose of the rehabilitation of weaker roads. 
In order to avoid this provision of the law, the Nevada 
Northern and the Copper Company entered into a so-called 
Trackage Agreement, by which, ostensibly at least, the 
Copper Company was to perform the ore movement in its 
own behalf over the tracks of the railroad. At that time 
the railroad company transferred the title of certain of its 
equipment to the Copper Company, and at the same time 
certain railroad employees, engineers, firemen, conductors, 
and brakemen, were also transferred from the payroll of 
the railroad to that of the Copper Company. This arrange¬ 
ment has continued to the present time. 

In 1926, there was enacted a federal statute known as 
the Railway Labor Act, which contained the following pro¬ 
vision : 

“The term ‘employee’ as used herein includes 
every person in the service of a carrier (subject to 
its continuing authority to supervise and direct the 
manner of rendition of his service) who performs 
any work defined as that of an employee or subordi¬ 
nate official in the orders of the Interstate Comme rce 
Commission now in effect, and as the same may be 
amended or interpreted by orders hereafter entered 
by the Commission pursuant to the authority wh ich 
is hereby conferred upon it to enter orders amending 
or interpreting such existing orders: Provided, how¬ 
ever, That no occupational classification made by 
order of the Interstate Commerce Commission shall 
be construed to define the crafts according to which 
railway employees may be organized by their volun¬ 
tary action, nor shall the jurisdiction or powers of 
such employee organizations be regarded as in any 
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way limited or defined by the provisions of this Act 
or by the orders of the Commission.” (Section 1 
Fifth, U. S. C. Title 45, Section 151 Fifth, 44 Stat. 
577.) 

In 1934, the Railway Labor Act was amended, confer¬ 
ring additional valuable rights upon employees, but leaving 
the above quoted definition unchanged. Thereafter, a con¬ 
troversy arose as to the status under the Act of the em¬ 
ployees performing the ore haul work. The employees con¬ 
tended that they were actually in the service of the railroad 
company, were subject to its continuing authority to super¬ 
vise and direct the manner of rendition of their services, 
that they performed work defined as that of employees in 
the orders of the Interstate Commerce Commission, and 
hence were entitled to the benefits of the Act. The carrier 
and the Copper Company contended that they were em¬ 
ployees of the Copper Company only, and hence not within 
the statute. Thereupon, the employees applied to the Inter¬ 
state Commerce Commission to exercise the authority con¬ 
ferred upon it by Section 1 Fifth of the Railway Labor Act, 
and to amend or interpret its existing orders in such man¬ 
ner as to define the work of the ore haul employees as being 
that of employees of a carrier, and to hold such employees 
within the purview of the Act. A hearing was held and 
testimony taken but the Interstate Commerce Commission 
found that it was without jurisdiction to decide the ques¬ 
tion of whether the employees were in fact employees of 
a carrier, and dismissed the proceedings. 

This action was thereupon filed in the United States 
District Court for the District of Columbia. In the com¬ 
plaint (R. 2), the facts were alleged substantially as above, 
and were admitted by the answer. It being agreed by the 
parties that there was no issue of fact to be tried, and that 
the sole issue was one of law involving the jurisdiction of 
the Interstate Commerce Commission under Section 1 Fifth 
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of the Railway Labor Act, cross-motions for summary 
judgment were filed. The motion of the appellee was 
granted and that of the appellants denied. A final judg¬ 
ment was entered and the appellants thereupon prosecuted 
their appeal to this court. 

STATEMENT OF POINTS 

It should be noted at the outset that this court is not 
being asked to pass judgment on the facts above set fo^th 
or to determine the issue of whether the employees in ques¬ 
tion are in fact employees of a carrier. Instead it is asked 
to determine whether or not the Interstate Commerce Com- 
mission has jurisdiction to decide that issue. The sole 
point of controversy in the case, therefore, is that of 
whether the Interstate Commerce Commission has jurisdic¬ 
tion under Section 1 Fifth of the Railway Labor Act to 
determine whether persons are employees of a carrier. 

The contention of the appellants may be reduced to a 
single point, which is: when a proceeding is instituted be¬ 
fore the Interstate Commerce Commission under the pro¬ 
visions of Section 1 Fifth of the Railway Labor Act for “he 
purpose of securing an order from the Commission defini ng 
the work of certain employees as being that of employees 
of a carrier, and when in the course of such proceeding a 
question arises as to who is the employer of the said em¬ 
ployees within the meaning of the Railway Labor Act, ihe 
Interstate Commerce Commission has jurisdiction to deci de 
that question. The respondent contends, however, that its 
jurisdiction is more limited, that it extends only to Ihe 
classification of railroad employees, and that it has no 
power to determine whether they are in fact employees of 
a carrier in any proceeding arising under Section 1 Fifth 
of the Act. 
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OUTLINE OF APPELLANTS’ ARGUMENT 

Section 1 Fifth of the Railway Labor Act confers upon 
the Interstate Commerce Commission the jurisdiction to 
decide whether persons are in the employ of a carrier, 
because: 

I. Such jurisdiction is consistent with the legislative his¬ 
tory of Section 1 Fifth. 

II. The asserted jurisdiction exists by necessary implica- 
1 tion from the powers expressly conferred upon the 
Commission by this section—it is impossible to define 
work as being that of employees of carriers without 
1 determining whether the persons performing that 
' work are in fact employees of carriers. 

III. The intent of Congress to establish the asserted jur- 
< isdiction is shown by the administrative interpretation 
of Section 1 Fifth by the Interstate Commerce Com¬ 
mission. 

A. Decisions of the Commission prior to 1941—Dur¬ 
ing this period the Commission exercised in a num¬ 
ber of cases the jurisdiction which it now disclaims, 
and in 1934, Section 1 Fifth was re-enacted in iden¬ 
tical terms as a section of the amended Railway 
Labor Act, thus establishing that the Commission’s 
prior decisions were acceptable to Congress and 
consistent with its intention. 

B. The decisions of the Commission from 1941 to 1943 
—During this period, the Commission first dis¬ 
claimed jurisdiction in a series of three cases, the 
decisions of which rest on foundations which are 
demonstrably erroneous and which are wholly in¬ 
consistent with one another. 
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ARGUMENT 

L Legislative History 


A casual reading of Section 1 Fifth of the Railway 
Labor Act reveals that its phraseology is somewhat out of 
the ordinary. The authority conferred upon the Interstate 
Commerce Commission is one “to enter orders amending 
or interpreting • * * existing orders.’’ These orders; as 
they existed at the time the statute was enacted or as they 
have been amended or interpreted thereafter, are to be 
considered as defining the work of employees subject to the 
Act, as it is provided that any employee must show tha t he 
“performs work defined as that of an employee or subor¬ 
dinate official in the orders of the Interstate Commerce 
Commission” before he can establish himself as entitled 
to the benefits of the Act. 


It is apparent from these expressions that Section 1 
Fifth is not an isolated piece of legislation complete in 
itself and unrelated to prior statutes. The reference to 
the existing orders of the Interstate Commerce Commission 
at once raises a question as to what these orders were and 
what authority the Commission had to issue them. We be¬ 
lieve, therefore, that the natural starting point of a discus¬ 
sion of this case is historical. Some of the background 
material underlying the terms of the statute may not be 
directly relevant to the issue involved here, but we believe 
that a complete statement of it arranged in chronological 
order will be helpful to the court in evaluating the terms of 
the statute and the extent of the power conferred upon the 
Interstate Commerce Commission thereby. Other portions 
of this historical material will be found to be directly rele¬ 
vant to the question which the court has before it. 



8 


The Interstate In point of time the first authority con- 
Commerce Act. ferred upon the Interstate Commerce 

Commission in relation to employees of 
carriers is that found in Section 20 of the Interstate Com¬ 
merce Act. This section authorized the Commission 4 ‘to 
require annual reports from all common carriers,” which 
reports “shall show in detail * * * the number of employees 
and the salaries paid each class” (U. S. C. Title 49, Sec¬ 
tion 20(1); 34 Stat. 593; and “by general or special orders 
to require * * * carriers * * * to file periodical or special 
* * * reports concerning any matters about which the Com¬ 
mission is authorized or required * * * to inquire.” (U. S. 
CJ Title 49, Section 20(2); 34 Stat. 593.) 

The power conferred upon the Commission by this sec¬ 
tion does not appear to have been exercised to any consid¬ 
erable extent until 1921. At that time the United States 
Railroad Labor Board was in existence and functioning (as 
will be more fully developed below in our discussion of the 
Transportation Act of 1920), and some basis for the classi¬ 
fication of railroad employees was needed in the work of 
that Board. Such a classification was developed by the 
Board and submitted to the Interstate Commerce Commis¬ 
sion for approval. This procedure resulted in the issuance 
of an order by the Commission dated April 18, 1921, which 
established a complete system for the reporting by the 
carriers of the numbers of their employees subdivided into 
various occupational classifications as provided in the order. 

Transportation This statute was enacted at the time of 
Act of 1920. the termination of federal control of rail¬ 
roads after the first World War. Title 
III was devoted to the labor situation in the railroad indus¬ 
try, provided for the United States Railroad Labor Board 
above referred to, and established a number of rules of 
procedure for the regulation of labor relations. One prob- 
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lem which the framers of the statute were required to meet 
was that of the treatment to be accorded to so-called 44 sub¬ 
ordinate officials.” 

By way of explanation, it should be stated that there 
are three classes of individuals who stand in an employ¬ 
ment relationship to railroad companies. In the first place, 
there are the railroad officials or executives, men who are 


identified with management and exercise a considerable 
measure of individual discretion. Secondly, there are the 
employees proper, who have no executive or supervisory 


functions but who are themselves subject to constant super¬ 


vision in the performance of their duties. In the third 


place, there exists an intermediate group who are dn the 


one hand, subject to executive supervision, and on the pther, 
exercise supervisory power of their own. This last group 
is that of 44 subordinate officials.” When the Transporta¬ 
tion Act was before Congress, considerable difficulty was 
experienced in determining the identity of these subordi¬ 
nate official groups. A number of them were organized 
either in separate organizations or in connection with the 
organizations of employees. Their interests and stajus in 
the industry were more nearly analogous to those <^f the 
employees proper, but at the same time their position was 
sufficiently unique to convince the framers of the statute 
that some special provision in regard to them was desir¬ 
able. 

The Transportation Act of 1920 attempted no defini¬ 
tion of the term 44 employee,” perhaps for the reason that 
it was then considered as being self-explanatory. As to 
subordinate officials, however, the statute contained the 
following provision: 

44 The term ‘subordinate official’ includes officials 
of carriers of such class or rank as the Commission 
shall designate by regulation formulated and issued 
after such notice and hearing as the Commission may 
prescribe, to the carriers, and employees and sub- 
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ordinate officials of carriers, and organizations 
thereof, directly to be affected by such regulations.” 
(Section 300(5), 41 Stat. L. 469.) 

The Interstate Commerce Commission was called upon 
on several occasions to exercise the power so conferred 
upon it and in a series of orders dated March 23, 1920, No¬ 
vember 1, 1920, November 24, 1920, and February 5, 1924, 
defined the various classifications of subordinate officials 
included within the scope of the Act. For these orders, see 
Volume 1, United States Railroad Labor Board Reports, 
pp. 118,125 and 126, and Volume 5, United States Railroad 
Labor Board Reports, p. 947. The last order (February 5, 
1924) supplanted all prior orders and established as sub¬ 
ordinate officials entitled to receive the benefits of the stat¬ 
ute the following: 

Auditors 

Claim Agents - 

Foremen, Supervisors, and Roadmasters 

Train Dispatchers 

Technical Engineers 

Yardmasters 

Storekeepers 

Supervisory Station Agents 

This was the last order issued under the section above 
quoted. 

i The Interstate Commerce Act, Section 20, and the 
Transportation Act, Section 300(5) were the only statutes 
in existence in 1926 conferring any powers upon the Com¬ 
mission in relation to the employees of carriers, and the 
orders above mentioned were the only orders of the Com¬ 
mission then in effect. Even with this information, how¬ 
ever, there is an obvious hiatus between the two statutes 
above referred to and the orders issued thereunder and the 
provisions of Section 1 Fifth of the Railway Labor Act. 
There is nothing in Section 1 Fifth to indicate whether the 
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‘ 1 orders” mentioned were the orders issued under the In¬ 
terstate Commerce Act (relating to the classification of all 
railroad employees) or those issued under the Transporta¬ 
tion Act (relating to the designation of subordinate offi¬ 
cials), nor is there any explanation of how or why these 
orders or either of them became involved in the definition 
of the term “employee” in the Railway Labor Act. The 
hearings and the reports of the congressional committees 
which considered this statute prior to its adoption shed no 
light on this point. The connecting link, therefore, must 
be supplied from some source outside the Railway Labor 
Act itself and outside the legislative proceedings conducted 
prior to its enactment. This connecting link may be found 
in the provisions of a bill known as the Howell-Barkley 
Bill introduced in the 68th Congress, and known as S. 2646 
and H. R. 7358. 

The Howell - As early as 1922, the railroad labor organi- 
Barhley BUI. zations became dissatisfied with the opera¬ 
tion of the Transportation Act of 1920 and 
with the functioning of the United States Railroad Labor 
Board. They thereupon started work on the preparation 
of a substitute statute. Their efforts resulted in the sub¬ 
mission to Congress of the bill referred to. The Howell- 
Barkley Bill was similar in many of its provisions to the 
Railway Labor Act of 1926. It sought to provide a system 
of regulated collective bargaining between carriers and em¬ 
ployees. It would have required that a controversy be¬ 
tween the parties be submitted to conferences, and that the 
representatives of each party be selected without interfer¬ 
ence on the part of the other; it would have provided for 
the reference of unadjusted cases to adjustment boards, for 
a board of mediation, and for voluntary arbitration of dis¬ 
putes. All of these features were later incorporated in pie 
Railway Labor Act of 1926 but in a modified form. Indeed, 
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had the Howell-Barkley Bill ever become law, it was to 
have been known as the Railway Labor Act.* 

The Howell-Barkley Bill encountered bitter opposition 
in Congress from the carriers and allied interests. This 
opposition was so strong that the measure was never acted 
upon by either house and was eventually abandoned in 
1925. Meanwhile, however, the principal contestants, i.e., 
the carriers and the railroad labor organizations, had begun 
a series of conferences in order to ascertain whether there 
was some substitute proposal which both could agree upon 
and support. The result of these conferences was the 
drafting and presentation to Congress of the Railway Labor 
Act of 1926, which, with this joint sponsorship, was speedily 
passed without any substantial amendment. 

From the circumstances above outlined, it is obvious 
that the Howell-Barkley Bill supplied the raw material 
from which the parties eventually framed the language of 
the Railway Labor Act, and it may be fairly considered as 
a preliminary draft of that statute. 

The Railway Labor Act, as we have seen, defined its 
employee coverage in Section 1 Fifth, which is reprinted 
in full in the footnote below for ready reference by the 
court.! 


♦The full text of the Howell-Barkley Bill may be found in Volume 
65 of the Congressional Record, page 7880, et seq. The provisions of 
the original Railway Labor Act of 1926 are to be found in 48 Stat. 1185. 
For a general discussion of the features of the Howell-Barkley Bill, see 
Wolfe, “The Railroad Labor Board,” published by the University of 
Chicago Press, pp. 407-410. 

+“The term ‘employee’ as used herein includes every person in the service 
of a carrier (subject to its continuing authority to supervise and direct the 
manner of rendition of his service) who performs any work defined as that 
of an employee or subordinate official in the orders of the Interstate Commerce 
Commission now in effect, and as the same may be amended or interpreted 
by orders hereafter entered by the Commission pursuant to the authority which 
is hereby conferred upon it to enter orders amending or interpreting such 
existing orders: Provided, however, That no occupational classification made 
by order of the Interstate Commerce Commission shall be construed to define 
the crafts according to which railway employees may bei organized by their 
voluntary action, nor shall the jurisdiction or powers of such employee organ¬ 
izations be regarded as in any way limited or defined by the provisions of this 
Act or by the orders of the Commission.” (Section 1 Fifth, U. S. C. Title 
45, Section 151 Fifth.) 
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The Howell-Barkley Bill sought to make this same 
definition in the following provisions: 

(5) “The term ‘officer’ means all persons en¬ 
gaged in the service of carriers and included in i:he 
‘executive officer group,’ ‘general officer group,’ 
‘division officer group’ and ‘official staff assistant 
group’ as those are established in the order of jbe 
Interstate Commerce Commission dated April 18, 
A. D. 1921, effective July 1, A. D. 1921, and entitled 
‘Buies Governing the Classification of Steam Rail¬ 
way Employees and Reports of Their Service and 
Compensation. ’ 

(6) “The terms ‘employees’ and ‘employees and 
(or) subordinate officials’ mean all persons engaged 
in the service of carriers not included in the ‘execu¬ 
tive officer group,’ ‘general officer group,’ ‘division 
officer group’ and ‘official staff assistant group’ as 
those are established in the order of the Interstate 
Commerce Commission dated April 18, A. D. 1921, 
effective July 1, A. D. 1921, and entitled ‘Rules Gov¬ 
erning the Classification of Steam Railway Em¬ 
ployees and Reports of Their Service and Compen¬ 
sation,’ including all persons in the employ of bu¬ 
reaus, associations, committees, and institutions of 
whatsoever kind or character maintained or s4p- 
ported by or existing in furtherance of the interest 
of carriers. 

(7) “For the purposes of this Act the occupa¬ 
tional classification established by the Interstate 
Commerce Commission in its order dated April 18, 
A. D. 1921, effective July 1, A. D. 1921, and entitled 
‘Rules Governing the Classification of Steam Rail¬ 
way Employees and Reports of Their Service aid 
Compensation,’ is hereby amended to include, aid 
adopted as the legal classification of, all persons en¬ 
gaged in any capacity in the service of carriers, in¬ 
cluding all those persons included within the terms 
‘employees’ and ‘subordinate officials’: Provided, 
that the occupational classification of any position 
shall not be changed from that established by the 
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i aforesaid occupational classification until such 
change of classification shall have been first approved 
by the Interstate Commerce Commission after due 
notice and hearing to the carriers, the employees, 
and subordinate officials of carriers, and organiza- 
I tlons thereof directly to be affected by such change 
of classification: And Provided Further, That such 
i occupational classification shall not be construed to 

i define the crafts according to which railway em¬ 

ployees are organized by their voluntary action nor 
shall the jurisdiction of such national craft organ¬ 
izations be regarded as in any way limited or defined 
by the provisions of this Act.” 

I In light of the intimate relationship between the 
Howell-Barkley Bill and the Railway Labor Act, it is cer¬ 
tainly permissible to compare the corresponding sections 
of the two in order to determine the legislative intent ex¬ 
pressed in the statute. Such a comparison of Section 1 
Fifth of the Act with Sections 5, 6, and 7 of the Bill ex¬ 
plains the otherwise unexplainable reference in the statute 
to “orders of the Interstate Commerce Commission” and 
reveals that the reference was primarily to the classifica¬ 
tion order of the Commission issued under the Interstate 
Commerce Act in 1921. The power of the Commission 
under Section 300(5) of the Transportation Act to desig¬ 
nate certain employees as subordinate officials was not re¬ 
ferred to specifically but undoubtedly the order issued 
under this section was meant to be included as both the bill 
and the Act refer to “subordinate officials” without defi¬ 
nition, and some means of designating them would be re¬ 
quired in the future. 

i The conclusion above stated leads to a still further 
inquiry as to the purpose which was sought to be served by 
providing in the Railway Labor Act that the Commission 
should have authority to amend and interpret its existing 
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orders. As we have seen, the order primarily meant was 
the classification order issued in 1921. The power to issue 
that order arose out of Section 20 of the Interstate Com¬ 
merce Act which long antedated the Railway Labor Act, 
which was in existence in 1926, and which exists today. The 
power to issue such an order necessarily includes the power 
to amend or interpret it. If the sole jurisdiction intended 
to be conferred by the Railway Labor Act was one of classi¬ 
fying railroad employees (as the Interstate Commerce 
Commission contends), then it is difficult to see why it was 
necessary for the Railway Labor Act to establish in the 
Commission the power to amend and interpret when tjiat 
power already existed. It is arguable, however, that the 
whole purpose of the language of Section 1 Fifth as to 
amendments and interpretations referred merely to the 


authority of the Commission under Section 300(5) of the 
Transportation Act (which was repealed by the Railway 
Labor Act) and its orders issued under that section. It 
will be recalled, however, that the sole power given to he 
Commission by the Transportation Act was that of desig¬ 
nating certain persons as “subordinate officials.” The 
legislative history above considered indicates, however, 
that the mere preservation of this power was not the pur¬ 
pose of Section 1 Fifth, which obviously meant to include 
the classification orders as well. A further objection to 
this argument is that, if it had been the purpose of i;he 
Railway Labor Act to merely preserve the powers of i:he 
Commission under the Transportation Act, the natural way. 
of doing so would have been by a re-enactment of Secti on 
300(5) or by the use of corresponding language. This 'tyas 
not done, and the fact that it was not done, but that lan¬ 
guage wholly different from that of the Transportation Act 
was used in the Railway Labor Act, shows that Congress 
had some^further purpose in mind. If, therefore, the intent 
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was not merely to preserve the power granted by the 
Transportation Act, Section 300(5), and if it was not to 
preserve the classification power granted by the Interstate 
Commerce Act, it seems reasonable to conclude that Con¬ 
gress intended to create some new jurisdiction in the Com¬ 
mission more extensive than that established by either of 
the earlier statutes. 

The nature of this new jurisdiction also appears from 
the legislative history. While, as we have seen, both the 
Bill and the Act refer to prior orders of the Interstate Com¬ 
merce Commission, neither contemplated that these orders 
vrere to be accepted as final or unalterable. Provision was 
made in both the Bill and the Act for their subsequent 
amendment. The Bill proposed to accomplish such amend¬ 
ment by its own terms, for it was stated in Section 7 that 
the order of the Commission dated April 18, 1921, “is 
hereby amended to include * # * all persons engaged in any 
capacity in the service of carriers, including all those per¬ 
sons included within the terms 4 employees ’ and 4 subordi¬ 
nate officials’.” Certainly the intent expressed in these 
words is to extend the operation of the order referred to 
in such manner as to include all employees of carriers. The 
Act as finally adopted also provides for amendment as well 
as for interpretation of the existing orders of the Commis¬ 
sion, but under the Act, this result is to be brought about 
by action of the Commission rather than by the terms of 
the statute. It is reasonable to believe, however, that the 
type of amendment which was authorized by the statute 
included that which the Bill would have made, i.e., an ex¬ 
tension of the coverage of the Commission’s orders to 
include all persons in the service of carriers. In case of 
doubt as to whether a person was in the service of a car¬ 
rier, and hence within the scope of the Commission’s 
orders, the jurisdiction of the Commission under the Act 
would therefore extend to a determination of that point. 
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This is the proposition advanced by the appellants in this 
case. 

Thus, our study of the legislative history of the Rail¬ 
way Labor Act of 1926 justifies three conclusions: 

First t the reference to “existing orders of the Inter¬ 
state Commerce Commission’* in Section 1 Fifth of the 
Railway Labor Act certainly includes the classification 
order issued under the Interstate Commerce Act as well 
as orders issued under Section 300(5) of the Transporta¬ 
tion Act. 

Secondy the power of amendment and interpretation 
conferred upon the Commission by Section 1 Fifth intended 
to accomplish more than a mere perpetuation of the author¬ 
ity exercised under the two earlier statutes because (a) :he 
power granted under the Interstate Commerce Act needed 
no such perpetuation, and (b) if it was intended to merely 
perpetuate the power exercised under the Transportation 
Act, the words used are not apt for an expression of that 
purpose. Accordingly, we must conclude that some wholly 
new power was intended to be conferred. 

Third f the Howell-Barkley Bill proposed an amend¬ 
ment of the Commission’s order of 1921 which would hc ve 
revised it “to include * * * all persons engaged in any 
capacity in the service of carriers. ’ 9 There is nothing in 
the legislative history to indicate that the power of amend¬ 
ment ultimately given to the Interstate Commerce Commis¬ 
sion by the Railway Labor Act was intended to be any lfcss 
extensive. Obviously such a power of amendment contem¬ 
plates a decision as to whether persons are in the service 
of carriers. 

Hence, we submit that the legislative history of Ihe 
Railway Labor Act fully supports the position taken by 
the appellants in this case, and lends no support whatever 
to the contentions of the Commission. 
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n. Language of Section 1 Fifth of the Railway Labor Act 

and Implications Necessarily to be Drawn Therefrom 

, * * • . * 

As we have already seen, Section 1 Fifth confers upon 
the Commission the power to amend or interpret existing 
orders. As these orders afford the basis for determining 
whether a person conforms to the statutory requirement of 
one 1 “who performs any work defined as that of an em¬ 
ployee or subordinate official,” it is apparent that the Com¬ 
mission’s power is essentially that of defining the work of 
employees. 

Obviously the statute does not by express language 
confer the authority upon the Commission to decide whether 
an employment relationship exists between a carrier and 
persons asserted to be employees. However, the existence 
of Such an authority is a necessary incident to the power 
to define work, which is expressly granted. 

The exact words of the statute are that the term em¬ 
ployee “includes every person in the service of a carrier,” 
etc., “who performs any work defined as that of am em¬ 
ployee by the orders of the Commission.” The Act does 
not say that he must porform work like that of an em¬ 
ployee, or identical with that of an employee. His work 
must be that of am employee before he becomes eligible to 
the benefits of the Act. It is impossible for the Commis¬ 
sion to define the work of any individual as that of an em¬ 
ployee without also determining that he is an employee in 
fact. Only an employee can perform the work of an em¬ 
ployee. 

As already noted, the statute refers to existing orders 
of the Interstate Commerce Commission which define work 
as being that of an employee, and further authorizes the 
Commission to amend or interpret such orders in the 
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future. We have seen also that the orders referred to in 
this statute must necessarily have been those issued under 
Section 20 of the Interstate Commerce Act and under Sec¬ 
tion 300(5) of the Transportation Act. Turning our atten¬ 
tion to the statutory provisions which had authorized these 
“existing orders/’ we find that Section 20 of the Interstate 
Commerce Act referred expressly to a classification of 
carriers* employees, while Section 300(5) of the Transpor¬ 
tation Act is equally explicit in that it refers to “ subordi¬ 
nate officials of carriers.” Thus, the “existing orders” of 
the Commission to which reference is made in the Railway 
Labor Act were necessarily limited to employees of car¬ 
riers, for that was the extent of the Commission’s juris¬ 
diction to enter these orders in the first instance. Accord¬ 
ingly, for anyone to establish that he performs work defined 
as that of an employee in an “existing order,” he must 
necessarily also establish that he performs work as an em¬ 
ployee of a carrier, since that is the only work defined in 
these orders. It follows that, where doubt arises and an 
individual applies to the Commission for an interpretation 
of its existing orders, in order to determine whether he is 
included in them, or for an amendment in order to bring 
himself within them, the Commission cannot decide that 
question without also deciding at the outset whether he is 
an employee of the carrier. If he is such an employee, he 
may fall within the provisions of an existing order or may 
be able to establish that the order should be amended to 
include him. If he is not a carrier employee, he cannot 
possibly fall within the terms of any order of the Commis¬ 
sion in the premises, existing or amended. Thus, in order 
to determine whether an individual does perform work 
within the purview of an existing order, or whether the 
order should be amended, the Commission must establish 
whether that individual is an employee of a carrier in cases 
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where that question is raised. Indeed, without establishing 
this point, the Commission must proceed in ignorance of 
its own jurisdiction to investigate and grant relief as its 
jurisdiction is restricted to employees of carriers. 

One further matter remains for consideration, and we 
believe that it reaches the root of the difficulty which the 
Commission has experienced in this and similar cases. 
There is probably no doubt but that the employees engaged 
in ore delivery service over the tracks of the Nevada North¬ 
ern Railroad, in whose behalf the original application in 
this case was filed, would be classed as locomotive firemen, 
engineers, conductors and brakemen, without question, if 
they are found to be employees of the carrier. The pro¬ 
ceeding appears to have been brought primarily for the 
purpose of securing a ruling as to their employment status. 
This fact, however, cannot be relied upon as the basis of 
a disclaimer of jurisdiction on the part of the Commission. 
The purpose which a litigant has in mind in bringing his 
suit has no jurisdictional significance, if he is able to state 
a case within the authority of the tribunal to which he 
makes his complaint. He may have in mind that a certain 
defense will be raised and it may be his primary desire to 
secure a decision as to the merits of this defense, but if his 
complaint and prayer for relief are within the scope of the 
authority of the tribunal, it has the power and is under the 
obligation to hear the case and decide all issues raised. It 
is axiomatic that where jurisdiction once attaches, it must 
be fully exercised as to all questions legitimately presented 
in the course of a case. 

Applying these principles to the present situation, let 
us imagine the case of an employee of a carrier who is a 
locomotive fireman. There is no real doubt as to his status, 
but for some reason wholly baseless, a question arises in 
his mind as to whether he performs work defined in the 
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orders of the Interstate Commerce Commission as being 
that of a fireman and applies to the Commission for an 
interpretation of its orders in order to decide the ppint. 
No doubt the Commission would rule on such a case rather 
summarily but no one would question its jurisdiction. In 
the present case, there is no real question but that thq ap¬ 
plicants would be classified as firemen, conductors, etc., if 
they are railroad employees. The fact, however, that their 
classification is not a matter of real question no mor4 de¬ 
prives the Commission of authority to act than in the hypo¬ 
thetical case stated above. The Commission was asked to 
determine whether the employees in question perform work 
defined as that of employees. The carrier interposed s, de¬ 
fense to the effect that the men do not perform the work 
of employees because they are not its employees. Coheed¬ 
ing for the sake of argument that the Commission could 
not have been asked to determine the issue thus raised in 
the absence of some proceeding otherwise properly within 
its jurisdiction, the fact is that it was asked to determine 
the matter in the course of a case where it had full power 
to act under the statute. If the defense was good, the Com¬ 
mission could not amend or interpret any existing order 
defining the work of carrier employees in such manner as 
to include the applicants. If the defense was not good, it 
could interpret its existing orders as including them. It 


was necessary for the Commission to rule upon this defense 
before it could exercise its statutory power. The fact that 
the securing such a ruling may have been the main reason 
for presenting the case in the first instance cannot operate 
to defeat the Commission’s authority. By failing to act 
and decide this question, the Commission has left the case 
in the same status as that in which it reached it, i.e., no one 
can say positively today whether the ore haul employees 
do or do not perform work defined as that of employees of 
a carrier within the orders of the Interstate Commerce 
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Commission. It is this failure to exercise jurisdiction 
which is sought to be remedied in this case. 

In summary as to this phase of the argument, we have 
shown that the power granted to the Commission by Sec¬ 
tion 1 Fifth of the Railway Labor Act to define the work 
of employees includes as a necessary incident the power 
to determine whether applicants are employees and whether 
they are employees of a carrier. The fact that the exercise 
of this incidental power may be the real object of the appli¬ 
cants in filing the case cannot operate to deprive the Com¬ 
mission of jurisdiction. 

m. Administrative Interpretations by the Interstate 

Commerce Commission 

! In the first section of the argument, we traced the leg¬ 
islative history of the Railway Labor Act of 1926 and found 
in it elements which support the appellant’s position here. 
In the second section, we considered the statutory language 
which makes an express grant of power to the Commis¬ 
sion, and developed the fact that by necessary implication 
from the words used, the Commission possesses the juris¬ 
diction asserted. 

In this third section of the argument, we wish to ex¬ 
amine the Railway Labor Act in operation through a study 
of a series of orders of the Commission where it exercised 
the very authority which it now disclaims. We wish to 
note the reaction of Congress to that exercise of power at 
the time when it re-enacted Section 1 Fifth as a part of 
the Railway Labor Act of 1934. We will then consider 
three cases which have been decided since 1941, where for 
the first time the Commission denied jurisdiction. We will 
examine these cases individually in order to reveal the 
error inherent in the Commission’s action. 
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A. Decisions of the Intebstate Commerce Commission 

1926-1941 

Period 1926-1934. In the interval between 1926 and 1934, 

the jurisdiction of the Interstate Com¬ 
merce Commission was invoked in hut one case involving 
Section 1 Fifth of the Railway Labor Act. This case, how¬ 
ever, is highly significant for our present purpose. It is 
the case of “In the Matter of Regulations Concerning the 
Class of Employees <md Subordinate Officials that are to 
be included within the Term ‘Employee’ under, the 
way Labor Act (Trank Lime Association case)”* 136 I. C. 
C. 321, decided in 1928. The facts were these: The Trunk 
Line Association is an unincorporated association of 
various trunk line carrier companies formed to facilitate 
the performance of certain operating functions which can 
be handled jointly to better advantage than the carrier^ can 
handle them for themselves. The Association has certain 
workers on its payroll to perform work which, in the lan¬ 
guage of the Interstate Commerce Commission in its opin¬ 
ion, “is the same as that ordinarily performed by employees 
or subordinate officials of common carriers.” A contro¬ 
versy arose as to whether these employees were entitled to 
the benefits of the Railway Labor Act and the Commission 
was requested to amend or interpret its orders defining the 
work of employees and subordinate officials in such manner 
as to include and determine the status of these workers 
under that statute. Obviously the Trunk Line Association 
is not a carrier. The employees contended, however, that 
actually they were in the service of the member carriers 
and not of the Association as such. Thus, the issue raised 


♦The Interstate Commerce Commission Reports are somewhat con 
as to the captions given to cases arising under Section 1 Fifth of the 
Labor Act. All are given the same title, and the same docket number 
Parte 72, Sub. 1). In recent years, however, the Commission has adop 
practice of adding the name of the asserted employer to the title. In 
to distinguish the cases, we are using the same practice here as to all 
cases cited. 
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was purely that of whether employees were the employees 
of a carrier, which is exactly the same question as that in¬ 
volved in the present case. This was the only issue con¬ 
sidered by the Commission. No question of 4 ‘classifica¬ 
tion’’ was raised. The Commission found as follows: 

“The Trunk Line Association is exclusively in the 
service of certain carriers and performing work for 
1 them. The performance of such work is the sole 
function of the Association. The character of the 
work is the same as that ordinarily performed by 
employees or subordinate officials of common car¬ 
riers and which the carriers otherwise must perform 
individually in order to render adequate transporta¬ 
tion service. The member carriers through their 
executive officers who form the Trunk Line Associa- 
! tion committees have sole and continuing authority 
to supervise and direct the personnel of the Asso¬ 
ciation in all matters relating to the rendition of 
services. 

“It is therefore found that the work defined as that 
of an employee or subordinate official in orders of 
this commission now in effect defining and classifying 
employees and subordinate officials of common car- 
1 riers includes the work of employees of the Trunk 
1 Line Association and brings employees performing 
1 the work of said Association within the term ‘em¬ 
ployee’ as used in the Railway Labor Act.” (P. 323.) 

It is clear from the decision in the Trunk Line case 
that in 1928 the Commission exercised the exact authority 
and decided the same sort of question as it has refused to do 
in the case now before the court, and asserted the jurisdic¬ 
tion which it now disclaims. 

Railway Labor A number of the provisions of the Rail- 
Act of 1934. way Labor Act of 1926 did not operate to 

accomplish the result desired by the em¬ 
ployees. While the nature of the defects in the statute is 
not material in relation to the issues in this case, it should 


be noted that they were sufficient to cause the railway labor 
organizations to propose to Congress the enactment of an 
amended statute. This amendment suggested extensive 
changes in almost every section of the Act. Although the 
measure was opposed by the carriers, it was adopted with 
relatively few changes and became a law in 1934. It is 
significant to note that throughout the whole course of rail¬ 
road labor legislation from 1922 through 1934, there was 
a definite continuity of interest among the parties spon¬ 
soring or opposing each bill which was considered. The 
carriers and the railroad labor unions were directly in¬ 
volved in each legislative proceeding undertaken. Cer¬ 
tainly they must have been fully informed in relation to 
all relevant developments, must have considered these de¬ 
velopments in proposing new legislation, and must be pre¬ 
sumed to have made their information available to Con¬ 
gress. Thus, w T hen the Railway Labor Act of 1934 was 
before Congress for consideration, the members of that 
body must be presumed to have been aware of the Trunk 
Line Association case and its implications in relation to the 
jurisdiction of the Commission under Section 1 Fifthl It 
is significant, therefore, that the amendment of 1934 not 
only did not alter the language of this section, but re¬ 
enacted it verbatim as a part of the amended statute. (See 
U. S. C. Title 45, Section 151 Fifth, 48 Stat. 1185.) 

7. C. C. Decisions, After the passage of the Railway Libor 
1934-1941 Act of 1934, the jurisdiction of the 

Commission was invoked in several 
cases arising under Section 1 Fifth of the Railway Labor 
Act, in each of which the Commission was asked to amend 
or interpret its existing orders and in each of which the 
question was raised as to whether the employees involved 
were employees of a carrier. 

The first of these cases was that oi“In the Matter of 
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Regulations concerning the Class of Employees and Sub¬ 
ordinate Officials that are to be included within the Term 
‘Employee 9 under the Railway Labor Act,” (Red Cap 
Case), 229 I. C. C. 410, decided in 1938. The question in¬ 
volved was this: For many years there had existed a con¬ 
troversy as to the employment status of “red caps” or 
station porters, who were then primarily dependent for 
their earnings upon tips. It had been the position of the 
carriers that these workers were not their'employees but 
were merely licensees and operated under agreements with 
the passengers served. Thus, the question of employment 
status was directly involved. The jurisdiction of the Com¬ 
mission was invoked under Section 1 Fifth of the Railway 
Labor Act. The Commission considered the facts pre¬ 
sented in evidence, analyzed them at length, and reached 
the conclusion that an employment relationship existed be¬ 
tween red caps, or porters, and the carriers on whose prem¬ 
ises they worked. It accordingly ordered that its existing 
orders be amended and interpreted in such manner as to 
include them. 

It appears from the opinion that the carriers raised a 
jurisdictional objection to any action of the Commission, 
which was substantially the same as that raised in this 
case, and that this objection was overruled in the following 
language: 

“In their exceptions and oral argument respond¬ 
ents urge that paragraph 5 of section 1 of the Rail¬ 
way Labor Act does not confer upon this Commis¬ 
sion any jurisdiction to designate any persons as 
employees or to designate their work as that of em¬ 
ployees, especially where, as here, respondents ob¬ 
ject to such designation. Paragraph 5 clearly pro¬ 
vides that this Commission has the authority to 
define work performed as that of an employee. If 
the work performed is that of an employee, those 
performing the work are necessarily employees.” 
(P. 415.) 
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The second case in this group is that of “In the Matter 
of, etc.” (Fred Harvey Case), 230 L C. C. 91. The facts 
are strikingly similar to those in the case at bar. The 
dining-car service of the Santa Pe Railroad is performed 
ostensibly by Fred Harvey under contract with the rail¬ 
road company. Admittedly, the employees engaged in this 
service are either in the employ of Fred Harvey or of the 
railroad company. The employees asserted that they were 
in fact employees of the railroad and filed an application 
with the Commission under Section 1 Fifth. This ques¬ 
tion was considered and decided as follows: 

“We find that the work of employees in the dining- 
car service on the Santa Fe under the contract with 
Fred Harvey is performed by persons in the service 
of the Santa Fe and subject to its continuing author¬ 
ity to supervise and direct the manner of rendition 
of such service, within the meaning of the Railway 
Labor Act. 

“We further find that the work defined as that of 
an employee or subordinate official, in the orders of 
the Commission, now in effect, defining and classify¬ 
ing employees and subordinate officials of common 
carriers, includes the work of persons in the dining- 
car service on the Santa Fe, under the contract with 
Fred Harvey, and brings them within the term ' em¬ 
ployee ? as used in the Railway Labor Act, as 
amended.” (P. 99.) 

See also to the same effect, “In the matter of, etc.” 
(Second Red Cap Case), 232 I. C. C. 49. 

Recapitulation During the 15 years subsequent to the 
as of 1941 . passage of the Railway Labor Act of 1926, 

the Interstate Commerce CommissionL as 
we have seen, decided a series of cases in which it consis¬ 
tently exercised the very authority which it now demes. 
In all fairness it should be noted that these decisions were 
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rendered by one of the Divisions of the Commission, which 
is authorized by statute to function in this manner. The 
decision of any Division, however, has the force and effect 
of Commission action unless a rehearing by the full Com¬ 
mission is requested. See Section 17(2) (4) of the Inter¬ 
state Commerce Act, U. S. C. Title 49, Section 17(2) (4), 
40 Stat. 270. In none of the cases referred to, however, was 
a rehearing sought, nor was the action of the Commission 
challenged in court by any party. In the midst of this 
period, the Railway Labor Act was amended, and Section 
1 Fifth re-enacted verbatim at a time when the Commis¬ 
sion’s assertion of jurisdiction to decide employment status 
under it was a matter of public record and was well known. 

It is a well settled rule of law that an administrative 
interpretation of a statute continuing over a period of 
years is presumably correct and will not be disturbed 
except for the most cogent reasons. The rule is particu¬ 
larly applicable where the statute has been amended and 
the statutory provision in question has been either left 
unchanged by the amendment or has been specifically re¬ 
enacted. 

In the case of Louisville & Nashville Railroad Com¬ 
pany vs. U. S., 282 U. S. 740, a long standing administra¬ 
tive interpretation of the Interstate Commerce Act was 
under attack. The court stated in its opinion as follows : 

“The act has been repeatedly amended, and has 
been re-enacted, without any change directed to the 
correction of this practice. It is strongly urged 
that in the light of these circumstances the admin¬ 
istrative construction should be determinative. The 
principle is a familiar one that in the interpretation 
of a doubtful or ambiguous statute the long-con¬ 
tinued and uniform practice of the authorities 
charged with its administration is entitled to great 
weight, and will not be disturbed except for cogent 
reasons.” (P. 757.) 
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See also Sanford's Estate vs. Commissioner of In - 
ternal Revenue, 308 U. S. 39, where the court made the fol¬ 
lowing statement as to the general principle of law in¬ 
volved : 

“Administrative practice may be of persuasive 
weight in determining the construction of a statute 
of doubtful meaning where the practice does not 
conflict with other provisions of the statute and is 
not so inconsistent with applicable decisions of the 
courts as to produce inconsistency and confusion in 
the administration of the law/’ (P. 52.)* 

The general rule of law recognized in the above quoted 
opinions has developed in cases where a long line of <3on- 
sistent administrative interpretations has been challenged 
through an appeal to the courts. No difference in principle 
is apparent, however, between such cases and those where 
the challenge is made in proceedings before the administra¬ 
tive agency which is the author of the line of decisions in 
question. Accordingly, under clearly established principles 
of law, the existing interpretation should have been main¬ 
tained in the absence of clear and cogent reasons to the 
contrary. The decisions of the Commission issued in the 
three cases wherein it purported to overturn this well 
settled rule established no such clear and cogent reasons. 
It will be our purpose in the following section of this brief 
to examine these opinions and we will point out that they 
are based on essentially erroneous reasoning, that they are 
not consistent among themselves, and that they by no 
means represent the unanimous thought of the members 
of the Commission. 

* The general rule is so well settled that it is not considered necessary 
to encumber this brief by further citations of authority. Many recent cases 
bearing on the point are collected, however, in an exhaustive annotation in 
Volume 84, United States Supreme Court Reports, Law Edition, pages 28-76, 
inclusive. 
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B. Decisions of the I. C. C., 1941-1943 

Hudson & The first case in which the Commis- 

Manhattm Case . sion disclaimed jurisdiction to decide 

whether employees are the employees 
of a carrier was that of “In the Matter of,” etc. (Hudson 
& Manhattan Case), 245 I. C. C. 415. As this is the leading 
case of those wherein the Commission’s new position is 
stated, it merits painstaking analysis. The facts were 
these: It appeared from the evidence that the Hudson & 
Manhattan Railroad Company operated a line of railroad 
and also operated several office buildings constructed on 
its terminal properties in New York City. The question 
arose as to the status of employees performing services 
for the carrier corporation, but in connection with its func¬ 
tions as owner of the office buildings above mentioned. A 
petition was filed with the Commission asking it to amend 
or interpret its existing orders in such manner as to ex¬ 
clude these employees from the coverage of the Railway 
Labor Act This petition was originally denied by Divi¬ 
sion 3 of the Commission, and the employees were held to 
be subject to the statute. (See the opinion of Division 3, 
241 I. C. C. 617.) On rehearing by the full Commission, 
however, the decision of Division 3 was reversed. 

The majority opinion takes up three points. In the 
first place, on pages 416-419 of the report, it considers the 
meaning of the term- 4 ‘existing orders” as used in Section 
1 Fifth of the Railway Labor Act, and concludes that the 
only orders meant were those issued under Section 300(5) 
of the Transportation Act of 1920. The reasoning is that, 
as the Transportation Act was repealed by the Railway 
Labor Act, the power exercised by the Commission under 
the former required specific preservation in the latter if it 
was to be retained, while no power exercised by the Com¬ 
mission under the Interstate Commerce Act required such 
preservation. 
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We have already pointed out that the legislative his¬ 
tory of the Railway Labor Act clearly shows that Section 
1 Fifth referred primarily to orders issued under the 
Interstate Commerce Act. This point was fully developed 
above and the discussion will not be repeated here. Ap¬ 
parently the Commission ignored the legislative history 
entirely in reaching the conclusions stated by it in Ihis 
case. 

We conclude, therefore, that the first proposition 
stated by the Commission in the Hudson & Manhattan case 
as supporting its conclusion is wholly untenable, jind 
affords no proper basis for the decision. 

The second point considered by the Commission in its 
opinion is set forth on pages 419-420 of the report. The 
argument is not wholly clear to us but appears to be as 
follows: Section 1 First of the Railway Labor Act (the 
definition of the term “carrier”) is quoted. It is pointed 
out that the Commission’s authority as to determining what 
carriers are included within the statutory coverage is re¬ 
stricted to cases involving roads operated by electric power 
and no others. The Commission concludes that this pro¬ 
vision limits its jurisdiction “to determine whether an em¬ 
ployer is a carrier within the meaning of the Railway Labor 
Act.” This conclusion is probably correct. It follows that 
where persons are admittedly in the employ of a certain 
company, the Commission has no authority to determine 
whether that company is a carrier. This, however, has no 
bearing on the point involved in the case, which concerned, 
a situation where a certain company was admitted to be 
a carrier and the Commission was asked to determine 
whether certain persons were in its employ. Section 1 
First has no connection whatever with Section 1 Fifth, nor 
with the jurisdiction conferred by it. We therefore totally 
fail to follow the Commission’s reasoning when it says that 
the two sections should be read together in determining 
the Commission’s powers under the latter, and that so read, 
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they are conclusive as to its jurisdiction to decide ques¬ 
tions of employment status. 

The third feature considered in the opinion relates to 
the peculiar facts of the case and the dual nature of the 
operations of the Hudson & Manhattan Company. As 
already noted, this company operates a railroad line and 
also a large office building. The employees involved in the 
case perform services in connection with the maintenance 
of the office building. The Commission considered this sit¬ 
uation at length and pointed out that the corporation was 
“engaged in two separate and distinct enterprises, ,, one, a 
railroad operation, and one, a non-railroad operation (page 
421). Its whole discussion was directed to the point that 
this company was not one employer but two, and that the 
employees involved were in the service of the non-railroad 
portion of this dual entity. Whether this conclusion was 
sound under the circumstances is immaterial to this dis¬ 
cussion. The fact that the Commission felt compelled to 
make the inquiry in reaching a decision of the case gives 
striking support, however, to the contention made in the 
second section of this brief, i.e., that it is impossible to 
define work as being that of an employee of a carrier with¬ 
out ascertaining whether the individual performing that 
work is an employee of a carrier. The Commission, in the 
Hudson & Manhattan case, therefore, actually decided the 
vety point which it said it had no jurisdiction to decide, 
and did so as a matter of sheer logical necessity. 

One other feature of the case is worthy of note, i.e., 
that the so-called majority opinion analyzed above did not 
actually represent the views of a,majority of the Commis¬ 
sioners. Ten members of the Commission participated in 
the case. Only four, however, joined in the so-called ma¬ 
jority opinion. Three concurred in the result but disagreed 
with the holding as to jurisdiction. Three others dissented 
on all grounds, including that of jurisdiction. Accordingly, 
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as to this point, the opinion represented a minority view 
only. 

Summarizing the discussion of the Hudson <& Manhat¬ 
tan case, it presents four significant features: (1) it rests 
in part on the wholly erroneous conclusion that the “exist¬ 
ing orders” referred to in Section 1 Fifth of the Railway 
Labor Act were orders issued under Section 300(5) of the 
Transportation Act only; (2) it attempts to support its 
conclusion as to jurisdiction under Section 1 Fifth of the 
Railway Labor Act by reference to Section 1 First,, a 
wholly unrelated provision; (3) in spite of finding that it 
had no power to decide who was the employer of the e m¬ 
ployees involved, it found itself compelled to investigate 
and determine this very point as a logically necessary si;ep 
in reaching its final conclusion, and (4) the actual decision 
reached as to jurisdiction represented the views of a 
minority of the Commissioners only. 

Ore Dock Case. The second of the three cases in this 

group is that of “In the Matter of ,” qtc. 
(Ore Dock Case), 246 I. C. C. 703. The case involved ihe 
following situation: The Northern Pacific Railroad ovhns 
and maintains an ore dock at Superior, Wisconsin. The 
operation of this dock is ostensibly in the hands of a con¬ 
tracting company. A controversy arose as to the status 
of the foremen, assistant foremen and laborers who worked 
on the dock and were on the payroll of the contractor. The 
contention was made in behalf of the employees that they 
were in fact in the service of the Northern Pacific and sub¬ 
ject to its continuing authority of direction and supervi¬ 
sion. The Commission was asked to amend or interpret 
its existing orders as to definition of work in such manner 
as to include their work and them. The objection was 
raised that the Commission lacked jurisdiction to deter¬ 
mine the employment relationship and the Commission so 
held. Three Commissioners of the ten who participated 
in the case, dissented. 
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i The majority opinion repeats in summary form the 
same jurisdictional contentions stated in the Hudson & 
Manhattan case and adds another. On page 706 of the 
report, attention is called to Section 2 Ninth of the Rail¬ 
way Labor Act, and to the jurisdiction conferred by it 
upon the National Mediation Board to settle representa¬ 
tion disputes. It is particularly pointed out that the Na¬ 
tional Mediation Board is authorized to conduct represen¬ 
tation elections and to determine who are eligible to 
participate therein (or appoint a neutral committee to make 
that decision). The Commission argues quite correctly 
that the exercise of the power so conferred would in a 
proper case include a determination as to whether individ¬ 
uals were employees of the carriers involved, and hence 
eligible to participate in such an election. The Commission 
says further that “no hearing by such a committee would 
be necessary if this Commission has exclusive jurisdiction 
to determine who are employees.’’ This statement is 
wholly correct. However, no one has contended that the 
Commission’s jurisdiction under Section 1 Fifth is exclu¬ 
sive as to the question of employment relationship. The 
power of the National Mediation Board (or of a committee 
appointed by it) under Section 2 Ninth extends to the field 
of employment status but is limited to those cases where 
a representation controversy exists. Where there is no 
such controversy, there can be no recourse to the Board, 
nor indeed to any of the administrative machinery estab¬ 
lished by the Railway Labor Act, unless the Interstate 
Commerce Commission is found to have jurisdiction. Hence, 
the provisions of Section 2 Ninth of the Railway Labor 
Act cannot be considered as a bar to the exercise of juris¬ 
diction by the Commission under Section 1 Fifth. 

The actual decision reached in the Ore Dock case is 
worthy of note. After holding that it had no power to 
decide whether the employees are in the employ of the 
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carrier or of the alleged contractor, the Commission sta ted 
its further conclusion in the case as follows: 

“We find that the work performed by the foreman, 
assistant foreman, and laborers, here considered, on 
the ore dock of the Northern Pacific Bailway Com¬ 
pany at Superior, Wis., is that of employees and 


subordinate officials; and that our orders now 


effect, 


* * * 


defining work as that of an employee 


m 


to 


or subordinate official, • • * should be amended 
include the work performed by said foreman, 
assistant foreman, and laborers/’ (Page 709.) 

Accordingly, this curious situation appears to exist. 
Whatever the extent of the Commission’s jurisdiction in 
relation to employees, the only persons who may be or ever 
have been covered by its orders are the employees of car¬ 
riers. Under the decision in the Ore Dock case, those 
orders have been specifically amended “to include the work 
performed by said foreman, assistant foreman, and labor¬ 
ers, working on the ore dock of the Northern Pacific Bail¬ 
way Company at Superior, Wis.,” all without knowing 
whether these persons are employees of a carrier at all, 
and without knowing whether they are subject to the Com¬ 
mission’s power to enter orders m any respect. It is cer¬ 
tainly. an anomalous situation when work of employees is 
“included” in orders but where no one knows whether the 
employees or their work fall within the jurisdiction of the 
tribunal making those orders. Again the decision of the 
Commission itself affords the best proof of the inhere: it 
impossibility of its own jurisdictional position. 

The Nevada This is the case which precipitated the 
Northern Case, present litigation. The facts have been 

stated on page 2 of this brief and the 
opinion of the Commission is to be found on page 11 of the 
record. The opinion is rather brief, and contents itself 
with a mere disclaimer of jurisdiction without any cop- 
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siderable statement of reasons. Of the eleven commis¬ 
sioners who participated, five dissented, one without opin¬ 
ion, three on the ground that the Railway Labor Act con¬ 
fers jurisdiction, and one on the ground that the Railway 
Labor Act and the Interstate Commerce Act, considered 
together, give the Commission power in the premises. 

Although the majority opinion does not contain an ex¬ 
haustive discussion of the case, the following excerpt from 
it is significant: 

“There was no testimony or contention that the 
kind of work performed by the enginemen, firemen, 
conductors, and brakemen, the persons employed to 
handle these ore trains, differed from the kind of 
work defined in our orders as work performed by 
like employees of a carrier by railroad. There is no 
question, therefore, as to whether such orders should 
be amended or interpreted in this proceeding.’’ 

This statement illustrates the fundamental fallacy in¬ 
herent in the Commission’s position in all of these cases. 
The fact that employees perform a kind of work which 
does not differ from work defined in the orders of the 
I. C. C. does not establish that they actually perform work 
which actually is defined in those orders. It is the latter 
point which the Commission is authorized to determine in 
Section 1 Fifth, for, under that section, an employee must 
perform “work defined as that of an employee” in the 
orders of the Commission before he can be entitled to the 
benefits of the Act. As a result of the jurisdictional posi¬ 
tion taken, the Commission has thus failed to exercise the 
power specifically given it by the statute. 

One further portion of the opinion requires considera¬ 
tion. After holding that it has no jurisdiction under the 
Railway Labor Act, the Commission makes the following 
suggestion: 

“But it does not follow that we would be without 
jurisdiction to determine the questions the parties 
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would have us decide in a proper proceeding brought 
under the Interstate Commerce Act. Our jurisdic¬ 
tion under that Act is very broad. The railroad is 
a carrier subject to the Act. If it, in fact, operated 
the ore trains as a common carrier by railroad and 
employed the individuals engaged in the actual \|ork 
on such trains, it may or may not have violated the 
provisions of that Act as such carrier in respect of 
rates, regulations or practices, or with respect to 
the filing of schedules of its rates and charges for 
the transportation, vn the making of reports to iu', in 
the keeping of its records and accounts in accord¬ 
ance with our regulations, or in other respects. In 
the case of such violations we have jurisdiction upon 
complaint or upon our own motion to institute an 
investigation. If such investigation should include in 
its scope operation of the ore trains over the tracks 
of the carrier, the status of the carrier with resj^ect 
to such operation and of the persons employed in 
handling the trains may be determined.’’ (Emphasis 
supplied.) 

The italicized portion of the above quotation indicates 
the view of the majority that the authority of the Com¬ 
mission under the Interstate Commerce Act in regard to 
“the making of reports” may empower it to pass on a 
question of whether employees are in fact employees of a 
carrier. The Commission is authorized by Section 20 of 
the Interstate Commerce Act to require such reports from 
carriers. This, however, is the very section under which 
the Commission issued its order of April 18, 1921, spe¬ 
cifically referred to in the Howell-Barkley Bill and more 
generally referred to in the Railway Labor Act. This is 
one of the “existing orders” which the latter statute au¬ 
thorizes the Commission to amend or interpret as a means 
of defining the work of employees of a carrier. It is ciffi- 
cult to understand how the Commission can consider that 
it may have jurisdiction to pass on the employment status 
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of these-employees under the general terms of the original 
statute and not have it under the more special and par¬ 
ticular provisions of the Railway Labor Act. 

i The opinion in the Nevada Northern case is thus a 
further example of the same erroneous reasoning which 
characterizes the other two cases in this series, but in addi¬ 
tion, contains a novel jurisdictional suggestion to the effect 
that while the Commission may not determine whether any 
person is in the employ of a carrier in the course of the 
amendment or interpretation of its orders in relation to 
employees, it may make such a determination in the course 
of- enforcing those same orders under the Interstate Com¬ 
merce Act. We cannot understand how there can he such 
a drastic difference in the powers of the Commission in 
relation to identical orders dependent only on the statute 
under which the proceedings are instituted. 

Summary as to I.C.C. At the outset, we again call atten- 
Deci$ions,X941-1943. tion to the fact that in 1941, there 
i existed a line of cases decided by 

the Co mmi ssion and extending over a period of 13 years 
wherein the Commission had asserted and exercised the 
jurisdiction now disclaimed. During this period Section 
1 Fifth of the Railway Labor Act had been re-enacted ver¬ 
batim. Under established principles of law, these facts 
afford evidence of the existence of a legislative intent con¬ 
sistent with the administrative interpretation, which evi¬ 
dence, while not absolutely conclusive, could be rebutted 
only by a clear showing that such an interpretation was 
inconsistent with the plain language of the statute. The 
three cases decided in 1941-1943, which have been analyzed 
individually above, present no such clear showing, but on 
the contrary, reveal a number of obvious errors of reason¬ 
ing and other discrepancies as follows: 
i First f the Commission has persistently interpreted the 
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term 4 ‘existing orders” as referring only to orders issued 
under the Transportation Act of 1920. This interpretation 
is disproved by the legislative history of the Railway Labor 
Act. We cannot ourselves see that it makes any great dif¬ 
ference as to the issues of this case whether the Railway 
Labor Act, Section 1 Fifth, traces its ultimate ancestry to 
the Interstate Commerce Act or to the Transportation Act, 
or to both. The language of the section reveals that in any 
event, the Commission is to exercise more extensive powers 
thereunder than under either of the earlier statutes. The 
Commission, however, has emphasized the above conten¬ 
tion and appears to rely heavily on it in its decisions. We 
have, therefore, taken some pains to reveal its basic 
inaccuracy. 

Second , the Commission has sought to support its con¬ 
tention by considering Section 1 First of the Railway Labor 
Act in connection with Section 1 Fifth. The two sections, 
however, are wholly unrelated. The one refers to the car¬ 
rier coverage of the statute, the other to the employee 
coverage. The fact that the Interstate Commerce Commis¬ 


sion has only a limited jurisdiction to pass on disputes as 
to whether a given company is a carrier cannot operate to 
limit its authority to decide whether workers are in the 
employ of a company admitted to be a carrier, or on the 
other hand, in the employ of another company admitted to 
be a non-carrier. 

The third fectittre common to these cases is the diffi¬ 
culty experienced by the Commission in exercising the 
authority which it considers itself to have without at the 
same time exercising the authority which it disclaims. 'Fhis 
difficulty has amounted to practical impossibility, as we 
have contended in the second section of this brief, and is 
clearly revealed in the decisions analyzed. In the Hudson 
& Manhattan case, the Commission considered the question 
of whether the employees involved were employees of a 
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carrier, and ruled upon it as a necessary prerequisite of 
its decision. In the Ore Dock case, the Commission actu¬ 
ally amended its orders defining the work of employees of 
carriers in such manner as to include that of the employees 
in question, and yet asserted that it had no power to find 
whether they were employees of a carrier. In the Nevada 
Northern case, it was found that the employees performed 
work which did not differ from that defined in the orders 
of the Commission, but no finding was made as to whether 
it was work defined in those orders, which is the duty en¬ 
trusted to the Commission by the Railway Labor Act, Sec¬ 
tion 1 Fifth. 

Fourth, finally, we call attention to the numerous and 
vigorous dissents on the jurisdictional point in each case. 
In the Hudson & Manhattcm case, a majority of the Com¬ 
missioners dissented on this question. In the Ore Dock 
case, there were three dissents and in the Nevada Northern 
case, five. A check reveals that in one or another of these 
three cases, 7 Commissioners out of the 11 who partici¬ 
pated, dissented on this issue. It appears, therefore, that 
the jurisdictional doctrine stated in these cases represents 
the judgment of the Interstate Commerce Commission in 
only the most technical of senses. In light of this wide 
disagreement among the Commissioners themselves, the 
cases cannot be considered as having much value as prece¬ 
dent or as being convincing examples of the administrative 
interpretation of a statute. -Certainly they are insufficient 
to overturn the long course of administrative precedent 
which was established prior to 1941. 

Accordingly, we conclude that the administrative inter¬ 
pretation of Section 1 Fifth of the Railway Labor Act by 
the Commission itself, as established by cases decided both 
prior to and subsequent to the year 1941, demonstrates 
that it was the intent of Congress to vest in the Commis¬ 
sion the power to determine whether individuals are in fact 
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employees of a carrier in cases where the existence of such 
a relationship is a matter of dispute. 

CONCLUSION 

In conclusion, therefore, we submit that the Commis 

the 
of 


sion possesses jurisdiction under Section 1 Fifth of 
Railway Labor Act to pass upon the employment status 
the involved employees, because first , the legislative history 

the 
the 
of 


of this section of the statute indicates an intention on 
part of Congress to confer such jurisdiction; second , 
powers specifically granted by this section include that 
deciding matters of employment status by necessary im¬ 
plication, and third, the Commission exercised the asserted 
jurisdiction for many years without serious challenge and 
with Congressional approval as shown by the re-enactment 
of the section. Its recent attempts at disclaimer have been 
based on unsound reasons, have not been consistent with 
the decisions actually reached in the cases, and have b4en 
accompanied by vigorous dissents. 
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OPINIONS BELOW.. 

JURISDICTIONAL STATEMENT. 

STATUTE INVOLVED.. 

QUESTIONS PRESENTED. 

STATEMENT... 

ARGUMENT. 

I. The Railway Labor Act does not, either expressly 
or by necessary implication, commit to the Inter¬ 
state Commerce Commission the determination of 
questions of employer-employee relationship or 

status under that Act. 

II. The duty placed with the Commission by section 
1, Fifth, of the Act is special and limited and can¬ 
not be either interpreted or construed by impli¬ 
cation as carrying with it a jurisdiction to make 
determinations of the nature of those in question. 
ID. The questions as to whether the workers operating 
the ore trains are “employees” within the mean¬ 
ing of the Act and whether the employer has the 
status of “carrier” under the Act are questions of 
jurisdictional and legal kind and character and, 
while necessarily having to be administratively 
passed upon the authority to do so cannot be 
logically considered to have been placed with the 
Commission which is possessed of no authority of 
general administration or authority of any kind 
other than to perform its special and limited duties 

under the Act as from time to time requested. 

IV. The limited character of the duties (in contrast with 
those of the Mediation Board and other Boards) 
in fact placed with the Commission emphasizes 
the soundness of its conclusions that the Act had 
not placed with it the duty and authority to make' 
the determinations in question either as determi¬ 
nations of administrative kind and conclusiveness 
or as quasi-judicial determinations of questions 
which, though legal and remaining legal, may be 
passed upon as essential to duties of general ad¬ 
ministration... 

(i) 
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V. The decisions of Division 3 do not in fact constitute 
administrative precedents supporting the appel¬ 
lants’ contentions that the Commission is pos¬ 
sessed of the authority in question and, in any 
event, they could not work the changes in the 
! ' statute necessary to clothe it with such authority... 

CONCLUSION.. 

APPENDIX.... 


TABLE OF CASES CITED 


Hudson & Manhattan R. R. Employees, 245 I. C. C. 415.. 

Nevada Consolidated Copper Co. and Nevada Northern Railroad v. The 

Railroad Retirement Board, 129 F. (2d) 358..... 

Oredock Foremen and Laborers—Railway Labor Act, 246 I. C. C. 703. . 


Piedmont & Northern Ry. Cases, 280 U. S. 469_ 

Shields v. Utah-Idaho R. R., 305 U. S. 177.. 

Switchmen's Llnion v. Mediation Board, 320 U. S. 297_ 

Texas & Pac. Ry. v. Gulf, C. & S. F. Ry., 270 U. S. 266- 

The Pipe Line Cases, 234 U. S. 548_ 

The Tap Line Cases, 234 U. S. 1___ 

Union Stockyards Co. v. United States, 308 U. S. 213_ 

United States v. Idaho, 29S U. S. 105__ 

Utah Copper Co. v. Rail oad Reti-ement Bea d, 129 F. (2d) 358 
Valvoline Oil Co. v. U. S., 308 U. S. 141. 














Untteb States Court of Appeals 


DISTRICT OF COLUMBIA 


No. 8728 


Brotherhood of Locomotive Firemen & Enginemen et 

APPELLANTS 


V. 


Interstate Commerce Commission, appellee 


BRIEF FOR APPELLEE 


OPINIONS BELOW 


The opinion of the District Court of the United States for 
the District of Columbia (R. 25) is not yet reported. The re¬ 
ports of the Interstate Commerce Commission involved (R. 8, 
11) were made in a proceeding entitled Ex Parte No. 72 (Sub- 
No. 1), In the Matter of Regulations Concerning the Class of 
Employees and Subordinate Officials to be Included Wit hit,, the 
Term “Employee” under the Railway Labor Act—Employees 


al., 


the 

246 


of the Nevada Consolidated Copper Corporation And/Or 
Nevada Northern Railway Company ; they are reported in 
I. C. C. 757 and 255 I. C. C. 419. 

By its decision and judgment the District Court upheld ac¬ 
tion of the Commission dismissing a petititon of the appellant 
Brotherhoods asking it to determine certain jurisdictional q| 
tions arising under the Railway Labor Act. 


STATUTE INVOLVED 


ues- 


The provisions of the statute involved (the Railway Labor 
Act (Ttitle 45, U. S. C. (1940 ed.), Secs. 151 et seq.), which 
are particularly pertinent to the issues in this case are set forth 
in the Appendix. 

(i) 
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The general purposes of the said Act are to provide for the 
prompt and orderly settlement, as between the carriers subject 
thereto and their employees, “of all disputes concerning rates 
of pay, rules, or working conditions” and “of all disputes grow¬ 
ing but of grievances or out of the interpretation or application 
of agreements covering rates of pay, rules, or working con¬ 
ditions” (Secs. 151a, 152). The Act establishes “as an inde¬ 
pendent agency in the executive branch of the Government, a 
board to be known as the National Mediation Board, to be com¬ 
posed of three members appointed by the President, by and 
with, the advice of the Senate (Sec. 154). It also establishes 
a board “to be known as the National Railroad Adjustment 
Board” to “consist of thirty-six members, eighteen of whom 
shall be selected by the carriers and eighteen by such labor 
organizations, national in scope, as have been or may be or¬ 
ganized in accordance with the provisions of section 152 of 
this title” (Sec. 153). The Act further provides, with respect 
to disputes concerning changes in rates of pay, rules, or working 
conditions and any other disputes not referable to the Adjust¬ 
ment Board, that the same may, by agreement, be submitted 
to boards of arbitration and it prescribes the manner of select¬ 
ing such boards their organization and procedure (Sec. 157). 
By means of the said several Boards and by means of con¬ 
ferences, also provided for (Sec. 152), between representatives 
of the carriers and representatives of their employees, the Act 
expressly provides for the accomplishment of its purposes of 
effecting prompt and orderly settlement of disputes. The Ad¬ 
justment and Arbitration Boards are both charged with duties 
of formally. passing upon controversies or disputes. The 
Mediation Board is charged, not only with the duty to use its 
best efforts to bring about amicable settlements and agree¬ 
ments through mediation (Sec. 155), but also with duties re¬ 
specting the general administration of the Act, in part expressly 
specified and in part growing out of the duties placed with, 
and the status given to, the said Board by the Act. 

In contrast with the said Mediation and other Boards and 
particularly in contrast with the status occupied by the Media- 



tion Board under the Railway Labor Act, the duty placed with 
the Interstate Commerce Commission is very limited, carrying 
with it no function or authority of general administration -or 
duty other than as specified. 1 The provision of the Act in 
which the duty placed with the Commission appears (Sec. 151, 
Fifth) reads: 

The term “employee” as used herein includes every 
person in the service of a carrier (subject to its con¬ 
tinuing authority to supervise and direct the manner 
of rendition of his service) who performs any work de¬ 
fined as that of an employee or subordinate official in 
the orders of the Interstate Commerce Commission now 
in effect, and as the same may be amended or interpreted 
by orders hereafter entered by the Commission pursuant 
to the authority which is hereby conferred upon it to 
enter orders amending or interpreting such existing 
orders. 2 

QUESTIONS PRESENTED 

The bill of the appellant brotherhoods (R. 2) was filed on 
behalf of the individuals included in their memberships who are 
engaged in the operation, described in the bill, of ore trains 
between Ruth and McGill, Nevada, and the grievance alleged 
is predicated upon a construction placed by the appellants upon 
the above quoted provision of the Act, namely, the construc¬ 
tion that the said provision made it the duty of the Commission, 
not only to amend or interpret (in connection with the work 
performed by the said individuals) its orders therein referred 

*The Commission is also given the duty, upon application of the Mediation 
Board, or of any party in interest, to make the factual determination as to 
whether “any electrically operated road” falls within the proviso of Section. 
1, para, first, which proviso excludes from the term “carrier” as used in 
the Act “any street, interurban or suburban railway unless • * 
(Quoted in full in Appendix.) 

* The orders “now in effect” here referred to are those prescribed by the 
Commission under Section 300 (5), of Title III, of the Transportation Act, 
1920 (41 Stat. 469), Oredock Foremen and Laborers—Railway Labor Act, 
246 I. C. C. 703, 708. The said Title III of the Transportation Act was 
repealed by the Railway Labor Act, 44 Stat 577. 


to, defining the work of employees or subordinate officials of 
carriers by railroad, but also to determine a question of em¬ 
ployment relationship arising under the Act. This question 
the Commission had, by petition of the appellants, been asked 
to determine, and it had refused to do so for lack of jurisdiction. 
The question involved primarily the determination of whether 
the individuals operating the ore trains were employees of the 
Nevada Northern Railway or of the Nevada Consolidated Cop¬ 
per Company, but, since the company actually employing the 
said individuals might not be a “carrier” with respect to such 
ore train operations (and this was claimed to be the case by 
both companies), 3 the question of employment relationship 
under the Act also involved the further jurisdictional deter¬ 
mination as to whether the company found to be the actual 
employer was one having the status of “carrier” subject to 
the Act. 

The question presented, therefore, is whether the Commis¬ 
sion’s action in refusing to make such determinations was 
erroneous. 

STATEMENT 

As shown by the Commission’s reports (R. 8, 11), the pro¬ 
ceeding before the Commission was initiated by petition of 
the appellant brotherhoods, reading in part as follows: 

“We, the undersigned, representatives of the train 
1 and engine employees of the Nevada Consolidated Cop- 
1 per Company, petition the Interstate Commerce Com¬ 
mission to hold hearings for the purpose of determining 
the status of the Nevada Consolidated Copper Com¬ 
pany R. R. under the Railway Labor Act.” 2461. C. C. 
757. 

- Upon receipt of the petition, the Commission, in the view 
as aforesaid, that its only authority in the premises was that 

*The employees were on the payroll of the Copper Company which was 
conducting the ore train operations under a so-called trackage agreement 
with the Nevada Northern. In consequence of this the Nevada Northern’s 
position was that the ore train operations were no part of its operations; 
and the Copper Company’s position was that it was. performing the said 
operations as “plant facility” and not common carrier operations (R. 14). 
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specified in the above-quoted provision of the Railway 
Act, assigned the matter for hearing 

“to determine whether the Commission's orders now in 
effect, defining and classifying employees and subordi¬ 
nate officials, should be amended and/or interpreted, 
pursuant to the fifth paragraph of section 1 of the E,ail- 
way Labor Act, as amended June 1,1934, so as to include 
' the work performed by persons engaged in operating the 
so-called ore line of the Nevada Consolidated Copper 
Corporation and/or the Nevada Northern Railway 
Company." 

The further facts shown by the said reports are: that, pur¬ 
suant to request of the petitioners, the hearing was held 
jointly by an examiner of the Commission and an examiner 
of the Railroad Retirement Board, which Board had had filed 
with it a petition similar to that filed with the Commisision 
and had set the same for hearing of those matters pertinent 
to its authority under the Railroad Retirement Act; that, at 
the said joint hearing, considerable evidence and testimony 
was introduced but, although the Commission’s examiner] re¬ 
stated the issues involved in the Commission proceeding just 
as described in the notice thereof above quoted, there was; no 
testimony offered or contention made that the kind of work 
performed by the persons engaged in the operation of ore 
trains involved differed from the kind of work defined in the 
Commission’s orders as work performed by like employees of 
a carrier by railroad and, therefore, that there was no question 
before the Commission in respect of the amending or inter¬ 
preting of such orders (R. 15) but, on the contrary, that the 
question which the petitioners asked the Commission to de¬ 
termine was as to which of the companies involved was the 
employer, within the meaning of the Railway Labor Act, of 
the persons so engaged in the operation of the ore trains; that, 
following the said hearing, the Commission, acting through 
Division 3, made and issued its report of October 17, 1941 
(R. 8), wherein it was found that no question was presen ted 
as to the character of the work performed by the said persons 




engaged in the operation of the ore trains and that the Com¬ 
mission was without jurisdiction to determine whether the 
said persons were “in the employment of the Nevada Northern 
or the Nevada Consolidated Copper Corporation”; and that, 
following reconsideration and reargument upon request of the 
petitioners, the Commission made and issued its report upon 
reargument (R. 11, 16), wherein, referring to the questions of 
employment relationship raised by the petitioners, it found 
that it was without authority under the Railway Labor Act to 
make the determinations asked of it, and wherein, referring, to 
the authority which it did possess, it found 

“that there is no evidence showing any issue or contro¬ 
versy concerning the work performed by the persons en¬ 
gaged in handling the ore trains over the tracks of the 
Nevada Northern Railway Company, and no need for 
an interpretation or amendment to our existing orders 
defining work of employees or subordinate officials of 
i carriers by railroad. The petition is dismissed.” 

The Commission’s above quoted findings are not questioned 
by the bill filed by the appellants herein. Their complaint and 
contentions are directed instead against the Commission’s hold¬ 
ing that it was without authority to determine the questions 
of employment relationship raised by them. In reaching its said 
holding, the Commission, it should be noted, was governed, 
not alone by the fact that the determination of such questions 
was not expressly placed with it, but also by the fact that the 
duty which was placed with it by the Railway Labor Act was 
very limited. And, in this connection, the Commission pointed 
by contrast to the Interstate Commerce Act, spying (R. 16): 

“* * * But it does not follow that we would be 
without jurisdiction to determine the questions the par- 
i ties would have us decide in a proper proceeding brought 
i under the Interstate Commerce Act. Our jurisdiction 
under that act is very broad. The railroad [the Nevada 
j Northern] is a carrier subject to the Act. If it, in fact, 
i operated the ore trains as a common carrier by railroad 
and employed the individuals engaged in the actual work 




on such trains, it may or may not have violated 
visions of that Act as such carrier in respect of 
ulations or practices, or with respect to the filing 
schedules of its rates and charges for the transportation, 
in the making of reports to us, in the keeping of its rec¬ 
ords and accounts in accordance with our regulations, 
in other respects. In the case of such violations we have 
jurisdiction upon complaint or upon our own motion to 
institute an investigation. If such investigation should 
include in its scope operation of the ore trains over the 
tracks of the carrier, the status of the carrier with respect 
to such operation and of the persons employed in han¬ 
dling the trains may be determined. Under the limited 
provisions of the Railway Labor Act, insofar as our au¬ 
thority is concerned, we can not make such findings, 
nor would we in this proceeding be warranted in making 
a determination under the Interstate Commerce |A.ct, 
not here invoked and under which no issues have been 
presented.” 

By discussing the jurisdiction which it had under the Inter¬ 
state Commerce Act, the Commission, it is apparent, desired 
to make plain that it could not, in the proceeding under the 
Railway Labor Act, “look to” and exert authority which it As¬ 
sessed under the former Act. Nor do the appellants here urge 
that the Commission could have done so. On the contrary, tlieir 
contentions are based solely on the Railway Labor Act and are 
that the true intent of section 1, para. Fifth, of the said Act is 
that jurisdiction shall be conferred upon the Commission 

“* * * to classify railroad employees and to amend 
or interpret existing orders establishing classifications of 
them, in the course of the performance of which func¬ 
tions, the Interstate Commerce Commission is further 
given jurisdiction by necessary implication to determine 
whether an employment relationship exists between a 
given railroad company and a given group of employes 
in any case where the existence of such a relationship is 
controverted. * * *” (Bill of Complaint, para. 8.) 
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As above said, however, the Commission, in holding that it 
was without authority to make the determinations asked of it, 
was governed, not alone by the absence of express commitment 
of the questions to its determination, but also by the fact that 
its duties under the Railroad Labor Act were very limited and 
not including any duties of general administration or enforce¬ 
ment of the Act such as usually (in the absence of express com¬ 
mitment) are considered to carry with them the authority to 
pass upon jurisdictional questions as to whether particular 
companies or persons are subject to an administrative Act. In 
the Commission proceeding the appellants stated (R. 14) that 
the Mediation Board had jurisdiction to determine employer 
status in all cases of disputes among employees as to who is 
their representative for the purpose of collective bargaining, 
but they further in effect stated that all other cases in which 
such determination would be necessary would be cases involv¬ 
ing the above-described duty of the Commission. This latter 
statement, or view, of the appellants, it is believed, reflects 
a wrong conception of the statute and, in any event, it should 
be again emphasized that the duty and authority placed with 
the Commission are very limited, including no duty of general 
administration and no authority of enforcement by orders or 
other requirements upon the carriers. 

The appellants’ brief, in attempting to distinguish the 
present case from an earlier decision of the Commission, states 
(p. 31) that the instant case concerns “a situation where a 
certain company was admitted to be a carrier and the Com¬ 
mission was asked to determine whether certain persons were 
in its employ.” The company to which the appellants refer 
is, presumably, the Nevada Northern and the importance at¬ 
tached to its being an admitted common carrier is, apparently, 
based on the thought that, because of that, the only determi¬ 
nation necessary to settle whether the said persons had the 
status of “employees” within the sense of the Act was the 
determination as to whether they were, or were not, in the 
employ of that company. 

The above position, or argument, in the appellants’ brief, 
will be later discussed more at length, but it should also be 
said here that, in the matter of the status of the Nevada 


Northern under the Act, while doubtless it may be saiji that 
that Company conceded its general status as common carrier, 
this, of course, did not extend to the ore train operations; for its 
position and that of the Copper Company was that, under the 
so-called trackage agreement, it was the Copper Company which 
was conducting the ore train operations and not as common 
carrier but as “plant facility” operations (R. 14). Moreover, 
as already noted, both of the Commission’s reports mention 
that the proceeding was instituted by petition of the appellants 
asking the Commission to determine “the status of the Nevada 
Consolidated Copper Company R. R. under the Railway Labor 
Act.” While the reports, of course, further show that the peti¬ 
tion was treated as extending to other normally related ques¬ 
tions, they plainly do not show that the one question specified 
was eliminated;; and particularly not since, if in any inquiry 
as to whether the said persons (the engineers, firemen and 
brakemen operating the ore trains) were “employees” within 
the meaning of the Act it were determined that they were in the 
the employ of the Copper Company, the further question as 
to the status of that company as a railroad subject to the Labor 
Act would naturally follow. 

ARGUMENT 

I. The Railway Labor Act does not, either expressly or by 
necessary implication, commit to the Interstate Commerce 
Commission the determination of questions of employer- 
employee relationship or status under that Act 

The provision of the Railway Labor Act upon which the 
appellants rely for their contention that the Commission erred 
in disclaiming authority to pass upon the question which they 
asked it to determine has been already quoted, but for conven¬ 
ience in discussion it will be again set forth. It reads: 

The term “employee” as used herein includes every 
person in the service of a carrier (subject to its continu¬ 
ing authority to supervise and direct the manner of ren¬ 
dition of his service) who performs any work defined as 
that of an employee or subordinate official in the orders 
of the Interstate Commerce Commission now in effect, 


and as the same may be amended or interpreted by orders 
hereafter entered by the Commission pursuant to the 
authority which is hereby conferred upon it to enter or- 
1 ders amending or interpreting such existing orders; 
* * *. [Italics supplied.] 

It will be seen that the only reference in the above to any 
duty and authority placed with the Commission is that con¬ 
tained in the italicized portion thereof. This is in fact con¬ 
ceded by the appellants’ contention to the effect that the au¬ 
thority so expressly given the Commission to amend and inter¬ 
pret its existing orders defining work as that of an employee 
or subordinate official carries with it by necessary implication 
authority to make the further determinations called for, includ¬ 
ing the determinations as to whether the persons operating the 
ore trains are in the service of a carrier and whether they are 
subject to its continuing authority to supervise and direct the 
manner of rendition of their service. This contention, in the 
terms in which it is made in the appellants’ bill (R. 6), is that 
the true intent and purpose of the said provision of the stat¬ 
ute is that jurisdiction shall be conferred upon the Commission 

* * * to classify railroad employees and to 
amend or interpret existing orders establishing classifica- 
I tions of them, in the course of the performance of which 
functions the Interstate Commerce Commission is fur¬ 
ther given jurisdiction by necessary implication to deter¬ 
mine whether an employment relationship exists be- 
! tween a given railroad company and a given group of 
employees in any case where the existence of such a re¬ 
lationship is controverted. * * *. 

From the above it is apparent that the appellants not only 
recognize but allege that the authority directly placed with 
the Commission is an authority to classify railroad employees 
and, since the only authority given by the statute to the Com¬ 
mission is the authority to interpret or amend its orders defining 
work “as that of an employee or subordinate official”, it is 
further apparent that the appellants must base their allega¬ 
tion on that language of the statute. In short, so far as con¬ 
cerns the authority directly conferred upon the Commission, it 
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is plain that the appellants regard and in fact allege it to be 
an authority (through its orders) to classify railroad employees. 
From this it would be expected that the further implied au¬ 
thority to determine employment relationships which the ap¬ 
pellants assert the Commission also has would be a juri sdic¬ 
tion arising by necessary implication from the authority so 
directly conferred upon it, that is, the authority to ch&sify 
railroad employees. And yet, judged by the reasoning in ap¬ 
pellants’ brief filed herein, the asserted implied authority is not 
based on the said direct authority, but on a different interpreta¬ 
tion of the statute’s language describing the Commission’s 
authority than that which the appellants give to it in concluding 
that it confers upon the Commission the direct authority to 
classify railroad employees. 

The first chapter of the appellants’ brief is devoted to a dis¬ 
cussion of the legislative history bearing on the authority 
conferred on the Commission by Section 1, Fifth, of the labor 
Act. This discussion will be commented on later, but for the 
moment all that is desired is to refer to the fact that, in the 
discussion, the appellants, similarly as in their bill of complaint, 
take the position, as we understand it, that the authority con¬ 
ferred on the Commission is, primarily at least, one of clarify¬ 
ing railroad employees (Br. 15, 17). And at the outset of the 
second chapter the brief reads (p. 18): 

“As we have already seen, Section 1, Fifth, confers 
upon the Commission the power to amend or interpret 
existing orders. As these orders afford the basis for 
determining whether a person conforms to the statutory 
requirement of one ‘who performs any work defin<sd as 
that of an employee or subordinate official,’ it is ap¬ 
parent that the Commission’s power is essentially that 
of defining the work of employees. 

Obviously the statute does not by express language 
confer the authority upon the Commission to decide 
whether an employment relationship exists between a 
carrier and persons asserted to be employees. How¬ 
ever, the existence of such an authority is a necetssary 
incident to the power to define work, which is expressly 




















employee.” 4 In short, while the appellants’ contention is, or 
seems to be, premised on the assumption that the basic author¬ 
ity conferred on the Commission is that of classifying railroad 
employees, their argument that the said authority carries with 
it the further authority to determine whether a particular in¬ 
dividual is an “employee” is not directed toward showing; that 
the latter is a necessary incident to the basic authority of classi¬ 
fying employees but rather advances reasons why the statute’s 
language should be read as conferring authority to determine 
whether a particular individual is an “employee” instead of 
authority to classify railroad employees. 

The appellants’ main contention is, perhaps, just as well 
served by an interpretation of the language as directly, instead 
of impliedly, conferring the authority to determine wdiether a 
particular individual is an “employee” but it seems evident that 
this reads out of the statute any authority of employee classifi¬ 
cation. The latter authority could not, it would seem, fce im¬ 
plied from the other, and yet it is a kind of authority which it 
is difficult to believe the Commission was not intended to 
possess. 

Concerning the Commission’s views as to the kind of author¬ 
ity placed with it: It will be recalled that, after receiving the 
appellants’ petition, the Commission, in the view that the only 
authority it had was that of employee classification, 5 assigned 
the matter for hearing “to determine whether the Commission’s 
orders now in effect, defining and classifying employees and 
subordinate officials, should be amended and/or interpreted 
* * * so as to include the work performed by persons engaged 
in operating the so-called ore line of the Nevada Consolidated 
Copper Corporation and/or the Nevada Northern Railway 
Co.” And, it will be further recalled that the Commission em¬ 
phasized that there was nothing advanced in the proceeding 

* It will be noted from the quotation from the brief, supra, that the power 
of defining work, etc., is, in the first and second paragraphs, spoken of as 
the power “which is expressly granted”, and yet, in the succeeding paragraph, 
the argument appeal's to be that the same words of the statute should be 
interpreted and read as conferring what is called the incidental, or Im¬ 
plied authority—the authority to determine whether a particular individual 
is an “employee.” 

8 One and the same thing as defining the character of work. 


relevant to the issues thus specified since there was no conten¬ 
tion made or evidence submitted respecting the character of the 
work performed by said persons. In an earlier proceeding 
(Hudson & Manhattan R. R. Employees, 245 I. C. C. 415,417) 
which is referred to in the reports in the instant case, the Com¬ 
mission pointed out that its “orders now in effect” referred to in 
Section 1, Fifth, of the Labor Act were its orders made under 
paragraph 5, section 300 of Title III of Transportation Act, 
1920 (41 Stat. 456, 469). It there said (pp. 417-418): 

“Title III was captioned ‘Disputes Between Carriers 
and Their Employees and Subordinate Officials.’ Sec¬ 
tion 300 (5) above referred to reads: 

‘The term “subordinate official” includes officials 
of carriers of such class or rank as the Commission 
shall designate by regulation formulated and issued 
after such notice and hearing as the Commission 
may prescribe, to the carriers, and employees and 
subordinate officials of carriers, and organizations 
thereof, directly to be affected by such regulation.’ 

1 “In compliance with the provisions of the quoted para¬ 
graph, the Commission held a public hearing March 23, 
1920, and prescribed regulations designating certain em¬ 
ployees and groups of employees as subordinate offi¬ 
cials. Those regulations were modified or superseded and 
set aside by regulations prescribed November 19, 1920, 
November 24, 1920, February 5, 1921, and February 5, 
1924. The order of February 5, 1924, which vacated 
all previous orders, stated that the definitions contained 
1 therein included all classes of employees, whose claims to 
recognition as ‘subordinate officials’ were presented at the 
hearings, but that the list of subordinate officials as set 
i forth in that order would -be enlarged or restricted after 
due notice and hearing if and when occasion warrants. 
At the time the Railway Labor Act was being considered, 
the order of February 5,1924, was the only order in effect 
defining work as that of an employee or subordinate 
official (of a carrier) promulgated after notice and hear¬ 
ing as required by Title III.” 


Following the above and answering contentions that the “or¬ 
ders now in effect” referred to in said section 1, Fifth of the 
Labor Act, were orders issued under section 20 of the Inter¬ 
state Commerce Act, the Commission further said (p. 418) : 

“The purpose of the Railway Labor Act is the same as 
was that of Title III of the Transportation Act, 1920, 
namely, to provide for the prompt disposition of disputes 
between carriers and their employees, and to prevent in¬ 
terruption of interstate commerce. It preserves i;o the 
Commission authority to amend and interpret orders 
‘now in effect’ and ‘existing orders’ in which ‘work [isl 
defined as that of an employee or subordinate official/ 
No such provision in the Railway Labor Act would have 
been necessary or desirable had the Congress been re¬ 
ferring to orders issued under section 20 of the Interstate 
Commerce Act. The Commission had before and after 
the repeal of Title III of the Transportation Act, 1920 r 
and still has authority to amend and interpret orders 
issued under the Interstate Commerce Act. But that 
the Commission retain jurisdiction to amend and inter¬ 
pret orders issued under Title III of the Transportation 
Act, 1920, repealed by the Railway Labor Act, such 
authority was necessarily expressed in the lattej: act. 
The Congress was enacting the Railway Labor Act and 
Therein repealing Title III of the Transportation Act, 
1920, which dealt with the subject matter then being 
considered, and in referring to and providing for amend¬ 
ments and interpretations of orders ‘now in effect’ and 
‘existing orders’ it was granting authority not elsewhere 
provided and could have referred only to orders issued by 
the Commission under section 300 (5) of Title III of the 
Transportation Act, 1920.” 


• Later in the same report, and answering contentions, the 
same as here, that it had authority to determine whether 
particular persons were “employees”, the Commission said 
(pp. 419, 420): 

“The language of section 1 (5) when read contextually 
in connection with section 1 (1) is clear, and its meaning 
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is plain. It is not ambiguous. ‘Adherence to its terms 
leads to nothing impossible or plainly unreasonable. 
1 We are therefore bound by the words employed and are 
not at liberty to conjure up conditions to raise doubts 
in order that resort may be had to construction. It is 
elementary that where no ambiguity exists there is no 
room for construction.’ United States v. Missouri Pac . 
R. Co., 278 U. S. 269. Had the Congress intended to 
confer on us powers in addition to those specifically 
1 designated, it would have done so explicitly, and not 
have left its purpose to be evolved by a strained and 
unnatural construction of the language selected. 

We conclude (1) that our jurisdiction under section 
1 1 (5) of the Railway Labor Act is confined to amending 
! and interpreting existing orders defining work as or not 
as that of an employee or subordinate official of a car- 
i rier, and (2) that we have no authority to determine 
1 whether a person or group of persons is ‘within the term 
1 “employee” as used in the fifth paragraph of section 1 
of the Railway Labor Act, as amended June 21, 1934.’ ” 


And in the paragraph following the above the Commission 
again emphasizes the fact that it is the character or type of work 
to which the statute refers, supporting this by reference to con¬ 
tentions of counsel in the case. 

The above outline and analysis from the Hudson & Marv- 
hattan Case of the background and construction of the Com¬ 
mission’s authority under Section 1, Fifth of the Railway Labor 
Act (see also Ore Dock Foremen and Laborers, 2461. C. C. 703 > 
708) answers and makes unnecessary any, except very limited, 
comment on the argument in the appellants’ brief under the 
heading “Legislative History”. In further answer, however, to 
their contention that the “orders now in effect” referred to in 
Section 1, Fifth of the Labor Act are orders issued under section 
20 of the Interstate Commerce Act, attention is again called 
to the mention made by the .Commission of the fact that, while 
the Interstate Commerce Act has its own particular purposes, 
the purposes of section 300 of the Transportation Act, 1920 
are the same as the purposes of the Railway Labor Act. The ap- 


pellants do not, of course, contend that the Commission’s au¬ 
thority in respect of employees under Section 20 of the 
Interstate Commerce Act is more than a classification authority 
but it seems desirable, nevertheless, to point to and emphasize 
the basic distinction in authority. Another thing to which 
attention is called is the statement at pages 14 and 15 of ap¬ 
pellants’ brief to the effect that the power given by section 300 
(5) was to designate certain persons as subordinate officials. 
While it is true that that section expressly refers only to [sub¬ 
ordinate officials it speaks of “class or rank” and not of the 
designating of certain persons. 

II. The duty placed with the Commission by Section 1, Fifth, 
of the Act is special and limited and cannot be either inter¬ 
preted or construed by implication as carrying with it a juris¬ 
diction to make determinations of the nature of those in 
question 

While it is believed that what has been said in the above 
chapter establishes, from the standpoint of the statute’s, lan¬ 
guage itself placing authority with the Commission, that such 
authority does not include by implication or otherwise au¬ 
thority to make the determinations which the appe]lants 
sought from the Commission, it should be pointed out that 
there are other considerations which seem indisputably tc con¬ 
firm that reading of the language. It has been already ex¬ 
plained that the questions which the appellants asked the 
Commission to entertain and determine involved not only the 
question as to whether the individuals operating the ore trains 
■were in the employ of the Nevada Northern or the Copper 
Company but also involved, after determining which of the 
companies was the employer, the further determination as to 
whether such company was a “carrier” subject to the Act, as 
therein defined. In the case of the Railway Company this 
further determination was involved by reason of its claim that 
it was not a carrier as to the ore train operations because of 
its arrangements to give to the Copper Company the right to 
perform its own haulage of the ore and, whereunder, it had 


granted and conveyed to that Company all the trackage Rights 
and equipment used and necessary for the purpose. And in 


the case of the Copper Company the said further determina¬ 
tion was involved because of its contention that its ore train 
operations were “plant facility” or private carrier operations. 
(R. 13,14.) 

The situation, therefore, is this: The appellants position that 
the Commission had the authority to make the determinations 
asked of it is based, not on the view that there was any express 
•commitment thereof, but on the ground that such authority in 
the Commission must be implied from authority which was 
expressly given it. 4 * Yet the determinations the Commission 
was asked to make were of jurisdictional questions which with 
few exceptions are strictly legal and for determination of the 
Courts. It is not altogether clear, either from the appellants’ 
bill or their brief, whether their position is that the authority 
which they contend the Commission had by implication was 
or was not an authority of the same nature as expressly com¬ 
mitted to it, that is, an authority of administrative kind and 
which, therefore, would mean that its said jurisdictional deter¬ 
minations would be of such kind that its determinations would 
have the usual finality accorded administrative determinations. 
However, while the appellants do not specifically term the 
authority which they allege the Commission had as an authority 
administrative in nature, their discussion generally seems to 
reflect that view, and it is also true that the appellants’ con¬ 
tention, as made in brief before the Commission and quoted 
-in its report (R. 14-15), apparently speaks of such authority 
as an administrative remedy. Doubtless this mere reference 
to the authority in question as an administrative remedy may 
have no significance at all, but since there is a real distinction 
“between administrative determinations and determinations by 
an administrative body of incidental legal questions, it is be- 

* While, as shown in the preceding chapter, the reasons advanced by the 
appellants to support their view that the Commission has the authority 
which they assert it possesses show that they rely essentially upon an inter¬ 
pretation of words, or language, rather than upon the principles of “author¬ 
ity impliedly conferred from authority expressly committed”, it is not be¬ 
lieved that the distinction is of Importance to the present argument What 
is of importance is their recognition that the asserted authority is not 
expressly conferred (Br. 18), and this sufficiently appears from their posi¬ 
tion that It is an “authority by necessary implication.” 



lieved that, as a first approach at least, the appellants’ conten¬ 
tion should be taken to be that the authority which they urge 
the Commission had by necessary implication was admlnistrar 
tive authority of a kind giving to its determinations the usual 
administrative finality. However, in considering the appel¬ 
lants’ contention from this standpoint, it has to be kept in mind 
that, where such authority is in any case given an administra¬ 
tive body, it is generally done by unmistakable language, and 
further that, in instances of questions bordering on the legal 
and particularly questions involving jurisdiction, both the Com¬ 
mission and the courts look for language expressly committing 
determinations thereof to the administrative body before re¬ 
garding questions of such kind to have been placed in the 
administrative field. 7 

The perhaps most outstanding example of a question of 
jurisdictional nature which, while a legal question in one Aet, 
is an administrative question in another Act and made so by 
express commitment to an administrative body for determina¬ 
tion, is the question posed both in the Interstate Commence Act 
and the Railway Labor Act as to the real nature of any particu¬ 
lar electrically operated railroad, that is, whether it falls within 
the category of a steam railroad despite its motive power or 
whether it is of electric interurban character. Under the I. C. 
Act the question arises in the provisions (Sec. 1, (19-22)), 
forbidding the railroads from extending their lines and from 
abandoning any line without first obtaining the Commission’s 
authority, from which requirements paragraph (22) exempts 
switch, spur and industrial track and electric suburban and 
interurban railways. 


In the Piedmont & Northern Ry. fcases, 
280 U. S. 469, 286 U. S. 299, which involved an unauthorized 
attempt by the Piedmont to extend its lines on the ground that 
it was an exempted electric interurban, it was held that the ques¬ 
tion, though having to be passed on incidentally by the Commis- 


7 Here, since a person in the employ of a carrier indisputably subject to 
the Act would still not be an employee within the sense of the Act unless 
performing work defined in the Commission's orders (existing or amended) 
as that of an employee or subordinate official, the authority given tb|e Com¬ 
mission to amend or interpret is, although essentially factual and involving 
expert judgment, nevertheless also jurisdictional in nature. It is, however, 
expressly committed to the Commission. 


ouu u. o. oio. as congress was tree to estaonsn tne 
categories which should be excepted, Congress could 
bring to its aid an administrative agency to determine 
the question of fact whether a particular railroad fell 
within the exception, and Congress could make that fac- 








tual determination, after hearing and upon evidence, 
conclusive. * * 

The above shows that Congress’ power of delegating au¬ 
thority (using this term in its restricted sense) extends not 
only to the administering of a statute governing agencies of 
interstate transportation but also to the determining of juris¬ 
dictional questions, at least to the extent indicated here, that 
is, of questions as to the particular transportation agencies 
exempted from an Act’s jurisdiction by exceptions broadly de¬ 
scribing the same. The decision does not, however, in anyway 
suggest that questions as to the carriers or companies genei*ally 
made subject to the Railway Labor Act are committed to the 
Commission, but instead shows that the contrary is true by the 
reasons given for sustaining the Commission’s authority as 
given to it by the proviso, that is, of determining after hearing 
upon request of the Mediation Board, or upon compliant, 
whether any electrically operated line falls within the terms 
of the proviso excepting from the Act street, suburban, or inter- 
urban electric railways unless operating as a part of a general 
steam-railroad system. The decision emphasizes throughout 
that the determination of what constitutes a road electric 
interurban in character 8 is particularly one of fact and i^hat 
it is in a field in which the Commission is peculiarly expert. 
But the consideration chiefly governing the decision is plainly 
that Congress expressly and unmistakably committed the de¬ 
termination to the Commission and as one, too, of binding legal 
effect, subjecting the carrier, when found not to be within the 
exemption proviso, to the requirements of the Act (pp. 181- 
182). As showing that this was the intended nature and effect 
of the commitment of the determination to the Commission, 
the Court points to the fact that the statute not only author¬ 
izes, but directs, the Commission to make the determination 
upon request and also that it do so only after hearing, which 

“Referring to the contention that under the terms of the proviso, the 
Commission was confined to the determining of the question as to whether 
the electric road was operated as a part of a general steam system, the 
Court said that, before it reached, that question, the Commission had to 
determine whether the road was an “electric interurban.” (P. 182.) 


latter direction, the Court said, made manifest the purpose of 
complying with the requirements of due process. Since the 
intent of Congress was thus shown that the Commission’s de¬ 
termination be of binding effect and otherwise of administrative 
nature, it followed that, while the determination was properly 
subject to court review, the scope of the review was of the 
limited kind usual in the case of determinations of administra¬ 
tive finality. 

The above decision has, of course, a decided bearing on the 
contention of the appellants in the present case that the Com¬ 
mission, by reason of the express authority given it to amend 
or interpret its orders defining work as that of an employee or 
subordinate official, is also, by necessary implication, given the 
authority (of like administrative kind) to determine questions 
of employer-employee relationship, including importantly the 
question as to whether the employer is a “carrier” subject to 
the Act. In Utah Copper Co. v. Railroad Retirement Board , 
129 F. (2d) 358 (certiorari denied, 317 U. S. 687), the decision 
of the Circuit Court of Appeals, Tenth Circuit, covered and 
included also decision of the case of Nevada Consolidated Cop¬ 
per Co. and Nevada Northern Railroad v. The Railroad Retire¬ 
ment Board. The latter case involved the same ore train 
operations and the same arrangements between the railroad 
and copper company with respect to the operations and the 
employees engaged therein, as are involved in the present case. 
And, while the Retirement Act contains no provision like that 
in the Railroad Labor Act giving to the Commission authority 
to amend and interpret its orders defining work, its provisions 
defining the term “employee” are otherwise much the same 
(see 120 F. (2d) at p. 362) and particularly in the respect that, 
in order to be an “employee” an individual must be in the 
service of an employer having the status of a “carrier” or “com¬ 
pany” as defined in and made subject to the Act. The particu¬ 
lar in which the Court’s decision is of importance here is its 
discussion of the Retirement Board’s determination that the 
ore train operatives were “employees” within the meaning of 
the Act and its holding that the lower court was wrong in 
treating the determination as administrative and, therefore, 
subject only to limited court review. In making this holding 
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the appellate court pointed to the fact that the question de¬ 
termined by the Board was one of jurisdiction and that, as 
shown by the decision in Shields v. Utah-Idaho R. R., supra, 
.and other decisions, if the question is of such kind then 

“* # * where the act creating a Board expressly 
provides that it shall upon hearing determine the ques¬ 
tion of jurisdiction, such determination, when supported 
by substantial evidence, is final and conclusive and not 
subject to review by an appellate court; but that :f the 
act does not confer such power upon the Board or < Com¬ 
mission, then the question is subject to independent 
review by the appellate tribunal.” 

In making the above statement, it is believed that the Court 
is wholly right in the view that, before the determinatidn by 
an administrative body of a jurisdictional question will be 
regarded as a determination of adminstrative nature and final¬ 
ity it is expected that the statute make entirely plain the intent 
and purpose of Congress to commit such question to an admin¬ 
istrative body for determination. But it is also believed that 
it should not be overlooked that the decision in the Shields 
case repeatedly referred to the consideration that the question- 
as to whether a road was of electric interurban character was a 
question of fact. In view of the emphasis placed on this con¬ 
sideration it may be doubted that the decision is authority for 
the proposition that all questions of jurisdiction may, by com¬ 
mitment to an administrative body, be made factual and the 
determinations thereof be given administrative finality upon 
review by the courts. However, entirely aside from this phase 
of the decision in the Shields case, it is difficult to read it oilier- 
wise than as one directly disputing the appellants' contention 
that Congress, in committing to the Commission administra¬ 
tive authority respecting the defining of work as that of em¬ 
ployees or subordinate officials of carriers by railroad, is to be 
taken by necessary implication to have also committed to the 
Commission authority of like administrative kind and finality 
to determine controversies with respect to employer-employee 
relationship, including the question as to whether the employer 
is a “carrier” subject to the Act. The view of the appellants 




that such necessary implication exists has, it is believed, been 
already shown to be wholly unsound. But even aside from 
this the commitment to the Commission of such wide authority 
over questions of jurisdiction by the method of “necessary im¬ 
plication” is in sharp contrast with the method of express and 
detailed commitment, used by Congress (and described in the 
Shields case) in committing to the Commission the lesser au¬ 
thority under the exemption proviso of determining the ques¬ 
tion of fact as to whether a road was, or was not, electric 
interurban in character. 

As bearing directly on the above, the Court’s attention is 
called to an earlier decision of the Commission (Ore Dock 
Foremen and Laborers—Railway Labor Act, 246 I. C. C. 703) 
cited in the Commission’s first report in this case and which in¬ 
volved the same, or substantially the same, question as to the 
Commission’s authority to determine questions of employer- 
employee relationship, including the question as to whether 
the employer was a “carrier” subject to the Act, as defined in 
Section 1, para. First. There the Commission called attention 
to the authority expressly and clearly committed to it by the 
proviso to the said paragraph First, namely, the authority to 
determine whether any electrically operated road was of a char¬ 
acter exempted by the proviso and held (by reference to an¬ 
other of its decisions) that the effect of the commitment to it of 
such specific authority was to specifically limit 

“* * * our jurisdiction to determine whether an 

employer is a carrier within the meaning of the Railway 
Labor Act, to the extent set forth in the quoted proviso. 
It is a well-settled rule of statutory construction that 
when a specific limited jurisdiction is conferred on a 
statutory body, it is a denial of any other or further 
jurisdiction.” 

Here, it will be seen, the Commission was speaking of the 
jurisdiction it was asked to assume as an administrative juris¬ 
diction in its full sense of authority to make determinations of 
administrative conclusiveness and finality. Having this in 
mind, its holding that the express commitment to it of a specific 
limited authority respecting the carriers subject to the Act, pre- 


eluded a construction that would place with it a greater author¬ 
ity over the same subject would seem to be wholly sound. 

As pointed out (in part) in the Opening Statement, tlie ap¬ 
pellants’ brief (pp. 31, 39) takes the position in effect that the 
question before the Commission in the instant case was con¬ 
fined to employment relationship and involved no question 
of carrier status and that, therefore, the fact that there was 
in the statute an express commitment to the commission of a 
specific limited authority respecting the carriers subject to the 
Act had no application to the case. In explanation of this the 
appellants’ brief reads (p. 39): 

“The fact that the Interstate Commerce Commssion 
has only a limited jurisdiction to pass on disputes as to 
whether a given company is a carrier cannot operate to 
limit its authority to decide whether workers are in the 
employ of a company admitted to be a carrier, or on 
the other hand, in the employ of another company ad¬ 
mitted to be a noncarrier.” 

Presumably the admitted carrier referred to by appellants 
is the Nevada Northern and the admitted noncarrier the 
Copper Company, and. dealing first off with the question as 
to whether the situation in the Commission proceeding was 
that the status of the Nevada Northern was that of an ac¬ 
cepted and unquestioned common carrier and the status of 
the Copper Company an accepted and unquestioned noncar¬ 
rier, it should be said that, while doubtless the Nevada North¬ 
ern conceded its general status as common carrier, this did not 
extend to the ore train operations, since its position was that, 
under the so-called trackage agreement, it was the Copper 
Company that was conducting those operations (R. 13, 14); 
and it should be further said that, while the Copper Company 
admitted and alleged that it was a noncarrier, it does not ap¬ 
pear that that was its accepted and unquestioned status in the 
Commission proceeding. As was pointed out in the Opening 
Statement, both of the Commission’s reports mention that the 
proceeding was instituted by petition of the appellants asking 
the Commission to determine “the status of the Nevada Con¬ 
solidated Copper Company R. R. under the Railway Labor 




Act.” While the reports, of course, further show that the 
petition was treated as extending to ether normally related 
questions as the proceeding developed, they plainly do not 
show that the one question specified was eliminated. 

True in the Commission’s first report it is said (R. 10), “In 
their brief petitioners state that the sole issue here presented 
is whether these ore train operators are in fact employees of 
the Nevada Northern,” but the report then continues: 

“Petitioners argue that these ore-train operators are 
employees of the Nevada Northern, whereas respond¬ 
ents are of the opinion that the Nevada Consolidated 
Copper Corporation is the employer” 

This Commission does not have jurisdiction to deter¬ 
mine who is the employer, within the meaning of the 
Railway Labor Act, of these ore-train operators. Ex 
Parte No. 72 (Sub-No. 1), Ore Dock Foremen and 
Laborers-Railway Labor Act, decided Oct. 6, 1941 
(mimeographed) ” 

The case cited is the decision last above quoted from ( Ore 
Dock Foremen and Laborers , 246 I. C. C. 703), and the fact 
that the question, referred to, of “who is the employer within 
the meaning of the” Act, the question of employer status, in¬ 
cluded both the question of employment relationship and the 
question of whether the company found to be the employer 
^ was, or was not, a carrier is shown by the fact that in that case, 
just as here, there were two possible employer companies, and 
the Commission’s decision was, as above shown, in large part 
based on the consideration that, since under section 1, First, it 
had a specific limited authority respecting the carriers subject 
to the Act, this precluded a reading into the language of section 
1, Fifth, a greater authority over the same subject. 

Moreover, it is apparent from the discussion in the Commis¬ 
sion’s second report (R. 16) that the question as to whether the 
the Nevada Northern was a carrier with respect to the ore 
train operations was a question in the forefront of the Commis¬ 
sion’s mind. If the appellants are urging (Br. 31, 39) that 
under the special provisions of section 1 with respect to affilia¬ 
tion and the like it was enough in the situation here for the 
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Nevada Northern to be a common carrier as to other opera¬ 
tions, the manifest answer is that, in order to arrive at any such 
conclusion, the Commission would still have to analyze and 
construe the Act’s jurisdictional provisions and determine 
from those provisions that such was the case. 

And, in the matter of the question as to the status of the 
Copper Company as a carrier, it should be kept in mind that 
the workers involved were engineers, firemen, conductors and 
brakemen, and that the ore train operations which the com¬ 
pany was conducting were, as formerly conducted by the 
Nevada Northern, common carrier operations. Accordingly, it 
is evident that, if in any inquiry as to whether the said workers 
were “employees” within the meaning of the Act it were deter¬ 
mined that they were in the employ of the Copper Company, 
the further question as to the status of that company a^ a 
carrier subject to the Labor Act would naturally follow as a 
question normally connected with the inquiry and necessary 
for determination. This being the manifest situation, it seems 
further to follow that, if the Commission had had the authority 
at all which it was asked to exercise, it would not have been of 
“half-way” kind but, once invoked, would have required it to 
pursue the inquiry through to an in fact determination as to 
whether the said workers were, or were not, “employees” within 
the sense and meaning of the Railway Labor Act. 

III. The questions as to whether the workers operating the 
ore trains are “employees” within the meaning of the Act 
and whether the employer has the status of “carrier” under 
the Act are questions of jurisdictional and legal kind and 
character and, while necessarily having to be administra¬ 
tively passed upon, the authority to do so cannot be logically 
considered to have been placed with the Commission, which 
is possessed of no authority of general administration or 
authority of any kind other than to perform its special and 
limited duties under the Act as from time to time requested 

There remains for consideration only the possibility, earlier 
referred to, that the appellants, in contending that the Com¬ 
mission has the authority to make the determinations ask id 
of it, have in mind an authority of quasi-judicial nature rather 
than an authority of full administrative kind and finality. 


While the appellants’ argument in support indicates strongly 
that they are speaking of authority of the latter kind, the 
possibility that they refer to authority of the other kind is 
perhaps more in line with the general nature of their conten¬ 
tion, that is, their contention that the authority is one con¬ 
ferred by necessary implication from authority expressly 
committed. 

Assuming, as is believed to be the fact, that the questions 
which the appellants asked the Commission to determine are 
legal and for the courts, it, nevertheless, is still true that, in 
some board or body under the Act, authority is placed to deter¬ 
mine, or pass upon, those legal questions; and since such au¬ 
thority would follow the board having duties to perform neces¬ 
sitating determination of the questions, it is authority of the 
kind commonly referred to in like situations as authority con¬ 
ferred on an administrative body by necessary implication from 
duties expressly placed with it. 

It is well known, of course, that, in administrative proceed¬ 
ings, the boards or commissions constantly meet with legal ques¬ 
tions which have to be passed upon because determinative of 
their authority, or the extent thereof, over such administrative 
questions as may be before them. It is such necessity which, 
by implication, confers on the administrative bodies authority 
to determine the legal questions, but such necessity is not, of 
course, one which by implication, changes the character of the 
questions into questions for administrative determination in 
the sense of determinations of administrative finality. The de¬ 
terminations by the administrative body still leave the ques¬ 
tions as legal in character and open to full court review. In 
fact these are the very questions of statutory authority re¬ 
ferred to in the descriptions of the extent of court review of ad¬ 
ministrative orders. XJtak Copper Co. v. Retirement Board 
{supra), 129 F. (2d) 358, 361. For the most part such ques¬ 
tions might be loosely described as legal questions entering into 
the administrative determinations but, in addition, taking the 
Interstate Commerce Act as illustrative, there are cases in 
which, although the Commission may have general jurisdic¬ 
tion over the carrier before it, it may have none at all in re¬ 
spect of the particular matter involved. Such situations are 


shown by the cases referred to in the Shields case, supra, as aris¬ 
ing under the provisions of section 1 (18)-(22) requiring the 
railroads generally to obtain the Commission’s authority before 
undertaking extensions of their lines or the abandonment of 
any line but, at the same time, exempting from the require¬ 
ments any switch, spur or industrial tracks or electric suburban 
or interurban railways. While the Shields case, supra, indicates 
that the question as to whether an extension undertaken bj r a 
road is of trackage of the kind exempted from the requirements 
is a question sufficiently factual to have been committed to 
the Commission itself, the fact remains that, as stated in that 
case and others, it was not so committed but was left a legal 
question for the courts. United States v. Idaho, 298 U. S. 105; 
Texas <& Pac. Ry. v. Gulf, C. & S. F. Ry., 270 U. S. 266. But, 
although the question of trackage exempted from the extensions 
and abandonments for which Commission authority had to be 
obtained was thus left legal and for the courts, it was a ques¬ 
tion likely to arise (and often has arisen) in application 
cases for such authority and, as explained in the decisions hist 
cited, where such is the case, the Commission has to pass upon 
the question to determine what is its authority, if any, over 
the application filed with it. However, similarly as in the oth er 
cases, above referred to, of legal question encountered in ad¬ 
ministrative proceedings, the Commission determination of the 
question does not change.its character or the fact that it is open 
to full review by the courts. U. S. v. Idaho, supra. 

In addition to the above and other like cases where the 
Commission must determine legal questions on which its juris¬ 
diction depends, there is a further class of cases in whiqh, 
similarly as in the present case, the principal jurisdictional 
question is the fundamental one as to whether the carriers, br 


companies, involved are subject to the Act at all. There haye 
been a number of such cases, important among which are T^e 
Tap Line Cases, 234 U. S. 1; The Pipe Line Cases, 234 U. b. 
548; Valvoline Oil Co. v. U. S., 308 U. S. 141, and Union Stock - 
yards Co. v. U. S., 308 U. S 213. In the Commission proceed¬ 
ings involved in these cases, the question of jurisdiction over 
the carrier or carriers came up in, or as a part of, investigations 
into rates, or divisions of joint rates and also valuation, wiih 


exceptions, however, of considerable importance featuring the 
last three cases. . 

The question of “jurisdiction over the carrier itself” was, 
as met with in the Tap Line Cases, presented in its most usual 
form, namely, as to whether the carrier was a common carrier 
by railroad or whether it was a private carrier engaged in 
“plant facility- operations, and it arose, too, much as any 
question of jurisdiction, that is, as directly in the case and as 
directly affecting the issues instead of jurisdiction of the case 
as a whole. The issues were directed to the reasonableness of 
the divisions of joint rates between certain lumber roads and 
connecting trunk lines and it turned out that the important 
question for decision (and decided by the Commission in the 
negative) was whether or not the lumber roads were common 
carriers subject to the I. C. Act. 

In contrast with the above, the two cases, the Pipe Line 
Cases and Valvoline Oil Co. Case, followed a procedure by 
which the determinations as to jurisdiction over the carriers, 
while made as necessary to administrative proceedings under¬ 
taken, nevertheless were separate determinations and sepa¬ 
rately reviewed in court. This is a procedure which, in the 
cases referred to, proved acceptable for purposes of court review 
and enabled a practical handling of considerable usefulness. 
Nevertheless, the case represents a departure from the con¬ 
ception of the authority of an administrative body to determine 
jurisdictional and other legal questions as arising in connection 
with administrative issues in a proceeding to the extent at least 
of the consideration behind that conception that the determina¬ 
tions as so made would enter into and become a part of the 
final administrative determination and order in the case and, 
in; such form (and no other) would be susceptible to court 
review. The fact shown by these cases, therefore, that such 
determinations, though separately made and not in the form 
of entering into and being embodied in the final administrative 
determination and action, are still reviewable in court is a 
matter of procedural importance and perhaps significant of a 
distinction in cases where the determination by an adminis¬ 
trative body is one respecting jurisdiction over the carrier itself. 
And, moreover, it seems only a step from the procedure in these 





cases of determining such question of jurisdiction separately 
from the administrative proceeding and as a determination 
separately reviewable in court to a procedure where, in cases 
similarly involving the question of jurisdiction over the carrier 
itself, the necessity conferring authority on the administrative 
body to determine such character of question would be amply 
supplied by the necessity simply that flowed from its general 
duty of effective administration of the Act as a whole. 

In the last of the four cases referred to, the Union Stock- 
yards Case, the determination of the Commission involved 
was based on authority conferred substantially as just sug¬ 
gested. The case, before the Commission resulted from action 
by the Stockyards, which company, after changing the lease 
of its railroad in a manner divesting it of any operating in¬ 
terest, filed with the Commission a supplement to its tariffs 
providing for the “altogether” cancellation of its tariffs on the 
ground that it was no longer a common carrier subject to the 
Act. The Commission suspended the supplement, and, in the 
Suspension proceeding which followed the only issue stated, or 
in fact existing (except an issue respecting the Commission’s 
refusal of certain evidence) was whether the Stockyards was a 
common carrier subject to the Act. That is to say, the Sus¬ 
pension proceeding was not of the usual kind where the tariff 
supplement filed by the carrier and suspended by the Com¬ 
mission is one proposing to increase or otherwise change i ts 
published charges and thus raises issues as to rate reasonable¬ 
ness, unjust discrimination, or other issues of rate unlawfulnejss 
of administrative kind. Insofar as the Suspension proceeding 
was concerned the only question raised by the supplement filed 
by the Stockyards was as to its right to “altogether” cancel its 
tariffs on file and, since this in turn depended on the one issu e 
only as to whether it was a common carrier by railroad subject 
to the Act, the Commission determination (reached in the case) 
that it was such a carrier was all that was required or, for that 
matter, open to determination since the Act’s requirement for 
maintaining tariffs on file is statutory and not one left to ad¬ 
ministrative judgment. It should be added that the Court, 
in upholding the Commission’s determination, both dealt witp. 
the jurisdictional queston determined as legal and open to full 




review and also plainly recognized that such legal determina¬ 
tion was all there was to the case. See Headnote 2. 

Therefore, the decision in the case is, it seems plain, com¬ 
plete precedent for the raising and determining of the same 
jurisdictional question by use, in the same way, of the Suspen¬ 
sion procedure. The decision also shows (or suggests), in dis¬ 
cussion, at the end (308 U. S. 213, 224) of the situation of other 
public stockyards, that the Commission might, in cases war¬ 
ranting it, properly take the initiative by instituting proceed¬ 
ing itself under the said suspension procedure (Sec. 15 (7) 
I. C. Act) to determine whether companies not complying 
therewith were in fact common carriers subject to the Act. 
While, with respect to the I. C. Act and its general requirement 
for filing of tariffs, the suspension procedure is particularly well 
adapted for the purpose suggested, it seems apparent that the 
Court was not pointing to that requirement and the suspension 
procedure as necessarily exclusive. The Act’s other statutory 
requirements, such as its requirements for filing annual and 
other reports, would, in connection with appropriate procedure, 
serve just as well the purpose of raising and determining the 
question as to the status of a company as a carrier subject to 
the I. C. Act. And, of course, in the case of administrative 
Acts not concerned with the regulation of rates, charges and 
the like, there would be no requirement for filing tariffs and, 
therefore, such other general requirement as the particular Act 
might impose would have to serve as the statutory requirement 
for testing in controverted cases whether a company or concern 
is subject to the Act’s jurisdiction. 

The question of jurisdiction over the carrier itself is a dis¬ 
tinctly legal question under the I. C. Act and also under the 
Railway Labor Act except for the question under the proviso 
to section 1, para. First, which, however, affects electrically 
operated roads only. Accordingly, with the exception noted, 
the determination by an administrative body of such question 
under either Act is not a determination having administrative 
finality but is simply a determining of the question which 
leaves its legal character unchanged and the question open to 
full review by the courts. Usually, under the I. C. Act at least, 
such question of jurisdiction over a carrier comes up because 


of the carrier’s view that it is not a carrier subject to the Act 
and its consequent failure to comply with the requirements 
above referred to of filing and publishing tariffs or the filing 
of annual or other reports and the like. In such situation, if 
the Commission is of a view different from the carrier, it is 
under duty to secure determination in some way of the question 
as to whether the carrier is, or is not, subject to the Act. ![n 
the instances above referred to, and others, the Commission 
(generally upon request or agreement) has itself undertaken 
the necessary investigation and, after hearing, determined 
the question as to whether the carrier concerned was or was n 
a common carrier subject to the Act. But in cases where 
did not follow this course of making formal determination 
the question, it will be seen that it still had to pass informally 
upon it, to the extent at least of determining whether it w 
sufficiently probable that the carrier was subject to the Act 
warrant suit in court to require the carrier to comply with the 
Act’s requirements, in which suit the question as to wheth 
it was subject to the Act would necessarily be determined. 
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IV. The limited character of the duties (in contrast with those 
of the Mediation Board and other Boards) in fact placed 
with the Commission emphasizes the soundness of its con¬ 
clusions that the Act had not placed with it the duty and 
authority to make the determinations in question either as 
determination of administrative kind and conclusiveness or 
as quasi-judicial determinations of questions which, thoug 
legal and remaining legal, may be passed upon as essential 
to duties of general administration 

As already indicated, the authority of first importance in this 
case (at least as embodied in one decision; is the decision in the 
Shields case, supra, with its holding that the Commission’s dt 
termination respecting the interurban character of roads ex¬ 
empted from the Labor Act’s jurisdiction was, although juris¬ 
dictional in nature, nevertheless a determination, factual arid 
administrative and of administrative conclusiveness. Having 
in mind that the said determination of the Commission was 
made under express authority of a proviso clause of the veiy 
jurisdictional provisions with which we are here concerned arid 


that the Court, in reaching its holding that the determination 
was of such administrative kind, predicated the same on the 
facts that the language not only authorized but directed the 
Commission to make the determination and further that it di¬ 
rected and required that the determination be made only after 
hearing, it seems practically to follow as of course, that in the 
absence of anything of the sort in the balance of the jurisdic¬ 
tional provisions defining the term ‘‘'employee”, questions aris¬ 
ing under the latter were not, in addititon, made administrative 
and committed to the Commission for determinations of admin¬ 
istrative conclusiveness in any court review thereof; and, more¬ 
over, the appellants’ contention is not that they are, but, on 
the contrary, is that the authority which they assert the Com¬ 
mission has to determine them comes to it by necessary impli¬ 
cation from the express authority given it to amend or inter¬ 
pret its orders “defining work as that of an employee or subor¬ 
dinate official.” 

While it is wholly evident that the Commission is not clothed 
with authority to determine the jurisdictional questions in the 
full sense of administrative authority to make determinations of 
administrative finality and conclusiveness, it is also very evi¬ 
dent that it was not, by necessary implication given the author-, 
ity to determine the questions in their in fact legal character, 
that is, the quasi-judicial authority of an administrative body to 
determine legal questions leaving them for court determination 
in no way changed except in the respect of the weight that 
usually is accorded the determination of the body charged with 
the duty of administering an Act. Speaking from the stand¬ 
point of the Commission and administrative bodies whose pro¬ 
ceedings are much the same, the need for such authority arises 
most frequently in administrative proceedings where questions 
as to statutory authority or the extent thereof over the admin¬ 
istrative issues are constantly met with. It is through such 
proceeding and the orders or requirements therein made, that 
questions of statutory authority or jurisdiction for the most 
part reach the courts. This, however, is not true in respect of 
the question of jurisdiction over the carrier itself, which in cases 
at least, where the carrier denies that it is subject to the Act, 
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seldom arise in a general proceeding for the reason that a carrier 
questioning jurisdiction cannot be counted on to submit itself 
voluntarily or until its status as a carrier subject to the Act 
has been determined by the courts. 

Doubtless the proceedings before the Boards under the Rail¬ 
way Labor Act are entirely unlike the administrative proceed¬ 
ings above referred to, but it seems probable that in cases in¬ 
volving jurisdiction over the carriers themselves and the Car¬ 
riers are questioning such jurisdiction, much the same as above 
described would result. That is to say, that such carriers 
would not submit themselves to the Act by making appear¬ 
ance before the Boards or by compliance with the Act’s gen¬ 
eral requirements unless and until their status as carriers sub¬ 
ject to the Act had been established by court determinations. 
Assuming that this is the case, it brings out what, in any 
event, is the fact, that the need for determining the statuO of 
such carriers under the Act is not one simply affecting certain 
proceedings or requirements but is because such determina¬ 
tions are essential to the effective administration of the Act 
as a whole; and it follows from this that the duty to obtain 
such determination, either through proceedings under the Act 
or by suit instituted directly in court, is a duty of general 
administration rather than one of single importance to any 
particular Board or other proceeding. In connection with this 
fact plainly pointed to, it is manifest, that so far as the Com¬ 
mission is concerned, no such duty of general administration 
is planed with it and that those whLch are given it are limited 
and special and, accordingly, not only failing to lend support, 
but on the contrary, plainly disputing any thought that they 
carry with them, by necessary implication, the duty and author¬ 
ity to undertake proceedings under the Labor,A# for determi¬ 
nation in quasi-judicial capacity of jurisdictional questions 
necessary and of great importance as precedent to that Act’s 
general administration. 

The question as to whether certain workers are “employees” 
within the meaning of the Act is equally a legal question aod 
equally of great importance to the Act’s general administra¬ 
tion, and for the same reasons as above stated such question. 


even considered apart from the question of the status of the em¬ 
ployer as carrier, cannot be thought to have been placed with 
the Commission for quasi-judicial determinations in proceed¬ 
ings undertaken by it. In short, the Commission’s limited 
duties under the Labor Act and absence of any status of a sort 
which would give it a closeness and intimacy of knowledge of 
the Act’s problems and working show, it would seem, indis¬ 
putably that it could not have been intended that it undertake 
the quasi-judicial determination of jurisdictional questions 
under the Labor Act. Indeed, and as above shown, the Com¬ 
mission’s authority even under the Interstate Commerce Act 
to undertake such quasi-judicial proceedings for determina¬ 
tion of jurisdictional questions is not, perhaps, a wholly settled 
thing. 

There is possibly some thought that, because of the Commis¬ 
sion’s experience in the railroad field, Congress would have 
been likely to have looked to it rather than to the Mediation 
or other Boards for determination of questions at least of car¬ 
rier status, but this loses sight of the fact that such questions 
are after all legal questions for the courts. For the most part 
they are settled questions. Congress foresaw possible con¬ 
troversies with respect to the question as to whether certain 
of the electric railways were not in all respects save motive 
power more akin to the steam roads than the interurban or 
suburban electric roads, and, with respect to such questions, 
it did make use of the Commission’s experience. But, in rec¬ 
ognition of the fact that the Commission is an administrative 
body, it committed to it the determination of such possible 
controversies as administrative questitons and in unmistakable 
manner. Shields Case, supra. Certainly no inference can be 
gathered from this action that Congress intended to utilize 
the Commission’s experience in determining questions of carrier 
status generally under the Labor Act whether in an administra¬ 
tive or quasi-judicial capacity. And, moveover, with respect 
to the other question as to whether certain workers are in the 
employ of a particular company, there is no reason to believe 
that this question is in a field in which the Commission is 
peculiarly expert. Any expertise possessed by it in this con¬ 
nection comes to it through its familiarity with the character 


of railroad work, fitting it for the duty placed with it of classify¬ 
ing railroad employees. 

On the other hand the jurisdictional questions referred to, 
even though of legal character, are questions arising under tpe 
Railway Labor Act and involving problems as to the proper 
working and administration of that Act with which the Media¬ 
tion and other Boards are constantly in close contact and :in 
respect of which they have duties to perform. The appellants 
stated before the Commission that (R. 14): 


“Since the Mediation Board has jurisdiction to de¬ 
termine employer status only in cases of disputes among 
employees as to who is their representative for the 
purpose of collective bargaining, it is natural to inquire 
who has the authority to make that determination in 
cases where there is no representation dispute. * * 

The appellants’ answer to the inquiry is that the authority 
is placed with the Commission and they urge that this is not 
precluded by the fact that such authority would be in nature 
concurrent. But the authority of the Mediation Board, referred 
to, to determine employer status in cases of representation 
disputes is not an authority expressly committed (see Sec. 2, 
Ninth) and there is, therefore, no particular reason to conclude 
that it has such authority only in connection with those dis¬ 
putes. Its said authority to determine employer status® is 
one arising by implication from the authority conferred respect¬ 
ing representation disputes. And the need for the determina¬ 
tion, therefore, in connection with other duties of the Board, 
including duties of general administration, could similarly (at 
least on general principles and aside from special difficulties) 
supply the authority to make it. Moreover, the fact that, if 
the authority to make such determinations were placed with 


* In Suritclimens’ Union v. Mediation Board, 320 U. S. 297, it was held t rat 
the Board’s determination under section 2, Ninth, as to participants in an 
election was not reviewable. In that case the Board had had no occasion 
to pass on questions of employer status, but the decision shows generally the 
Court’s recognition of the importance of the Board’s functions under the 
Act. It should be noted, too, that the decision, in referring to the Shields 
Case, supra, recognizes that this Commission’s duties would naturally relate 
to transportation problems and not to railway labor disputes. 



V. The decisions of Division 3 do not in fact constitute admin¬ 
istrative precedents supporting the appellants’ contentions 
that the Commission is possessed of the authority in ques¬ 
tion and, in any event, they could not work the changes in 
the statute necessary to clothe it with such authority 


the Commission, it would be a concurrent (and conflicting) 
jurisdiction seems, together with all the other reasons above 
referred to showing that it was not conferred, altogether con¬ 
clusive that the commitment by Congress of such authority to 
the Commission can neither be implied or otherwise read into 
the statute. 


The appellants, in support of their contentions that the 
Commission has the authority to determine the questions which 
they asked it to entertain, rely upon certain early decisions 
of Division 3 of-the Commission both as administrative prec¬ 
edents “entitled to great weight” (Br. 28) and as “a long line 
of consistent administrative interpretations” of an ambiguous 
statute which may be taken to be adopted by subsequent 
amendment where leaving the statute unchanged'as to the 
language construed. Reference to the discussion in the ap¬ 
pellants’ brief (p. 23 et seq.) of the said decisions of Division 
3 will show that they can hardly be regarded as consistent, 
considered, decisions of the questions involved in this case. 
In fact, the questions were not sharply and fully brought to 
the Commission’s attention until the Hudson and Manhattan 
Case, 245 I. C. C. 415 and Ore Dock Foremen And Laborers, 
246 I. C. C. 703, in which the Commission with the questions 
and their consequences fully in mind and after careful con¬ 
sideration of the statute’s provisions and their background 
reached the decision to which it has since adhered. 

But entirely aside from just what was held and covered by 
the early decisions of Division 3, it is plain that the rules of 
construction relied upon by appellants with respect to inter¬ 
pretations by a body charged with the administration of an 
Act are entirely inapposite here. The only administrative 
duties with which the Commission is charged by the Labor 
Act is that contained in section 1, First, of determining whether 
particular electric roads are, or are not, of electric interurban 


character and that of defining the work of railroad employees. 
As above mentioned, the Supreme Court, in its decision in 
Switchmen's Union v. Mediation Board, supra, points out that 
the Commission’s duty of determining whether electric roads 
are of interurban character is a duty which is related, not to 
labor disputes but to matters of transportation with which the 
Commission had been long familiar; and it is clear that the 
duty of defining work, or the character of work, of the em¬ 
ployees of common carriers by railroad falls within the same 
category. 

On the other hand and in contrast, the jurisdictional duties 
which the appellants here are insisting the Commission has— 
the duties of determining whether persons are “employees’’ 
under the Act and the status of carriers generally under the 
Act—those duties, it is manifest, “go” to the administering of 
the provisions of the Act as a whole and its objectives of 
mediating and settling railway labor disputes and controver¬ 
sies; and, with that administration and those objectives, the 
Mediation and other Boards, and not the Commission, an; 
charged and were created solely for such purpose. Conse} 
quently, it is not believed that the said early decisions of Divif 
sion 3 of the Commission are, whatever their purport, decision^ 
of the body charged with the Administration of the Railway 
Labor Act within the sense and meaning of the rules of con¬ 
struction upon which the appellants rely. 

CONCLUSION 

It is respectfully submitted that the judgment below should 
be affirmed. 

Daniel W. Knowlton, 

Chief Counsel, 

Interstate Commerce Commission. 


June 1944. 


APPENDIX 

Pertinent Provisions of the Railway Labor Act 

(48 Stat. 1185 et seq., U. S. Code, Title 45, sec. 151 et seq.) 
Section 1, First. 

I The term “carrier” includes any express company, sleeping- 
car company, carrier by railroad, subject to Chapter 1 of Title 
49, and any company which is directly or indirectly owned or 
controlled by or under common control with any carrier by 
railroad and which operates any equipment or facilities or 
performs any service (other than trucking service) in connec¬ 
tion with the transportation, receipt, delivery, elevation, trans¬ 
fer in transit, refrigeration or icing, storage, and handling of 
property transported by railroad, and any receiver, trustee, or 
other individual or body, judicial or otherwise, when in the 
possession of the business of any such “carrier”: Provided, 
however, That the term “carrier” shall not include any street, 
interurban, or suburban electric railwray, unless such railway 
is operating as a part of a general steam-railroad system of 
transportation, but shall not exclude any part of the general 
steam-railroad system of transportation now or hereafter oper¬ 
ated by any other motive power. The Interstate Commerce 
Commission is hereby authorized and directed upon request 
of the Mediation Board or upon complaint of any party inter¬ 
ested to determine after hearing whether any line operated by 
electric power falls within the terms of this proviso. The term 
“carrier” shall not include any company by reason of its being 
engaged in the mining of coal, the supplying of coal to a carrier 
where delivery is not beyond the mine tipple, and the operation 
of equipment or facilities therefor, or in any of such activities. 

Second. 

The term “Adjustment Board” means the National Rail¬ 
road Adjustment Board created by this chapter. 

Third. 

i The term “Mediation Board” means the National Mediation 
Bioard created by this chapter. 

Fourth. 

i The term “commerce” means commerce among the several 
States or between any State, Territory, or the District of 
Columbia. 

Fifth. • 

i The term “employee” as used herein includes every person 
in the service of a carrier (subject to its continuing authority 

(40) 



to supervise and direct the manner of rendition of his 
who performs any work defined as that of an employee or si 
ordinate official in the orders of the Interstate Commei 
Commission now in effect, and as the same may be amend 
or interpreted by orders hereafter entered by the Commission 
pursuant to the authority which is hereby conferred upon it 
to enter orders amending or interpreting such existing orders: 
Provided, however, That no occupational classification made 
by order of the Interstate Commerce Commission, shall be con¬ 
strued to define the crafts according to which railway employees 
may be organized by their voluntary action, nor shall ths 
jurisdiction or powers of such employee organizations be re¬ 
garded as in any way limited or defined by the provisions of 
this chapter or by the orders of the Commission. 

Every carrier shall notify its employees by printed notices 
in such form and posted at such times and places as shall be 
specified by the Mediation Board that all disputes between the 
carrier and its employees will be handled in accordance with 
the requirements of this chapter, and in such notices there 
shall be printed verbatim, in large type, the third, fourth, and 
fifth paragraphs of this section. The provisions of said para¬ 
graphs are hereby made a part of the contract of employment 
between the carrier and each employee, and shall be held bind¬ 
ing upon the parties, regardless of any other express or implied 
agreements between them. 

Tenth. 

The willful failure or refusal of any carrier, its officers or 
agents, to comply with the terms of the third, fourth, fifth, 
seventh, or eighth paragraph of this section shall be a misde¬ 
meanor, and upon conviction thereof the carrier, officer, or 
agent offending shall be subject to a fine of not less than $1,000, 
nor more than $20,000, or imprisonment for not more than spc 
months, or both fine and imprisonment, for each offense, and 
each day during which such carrier, officer, or agent shall wil¬ 
fully fail or refuse to comply with the terms of the said para¬ 
graphs of this section shall constitute a separate offense. It 
shall be the duty of any district attorney of the United States 
to whom any duly designated representative of a carrier’s em¬ 
ployees may apply to institute in the proper court and to 
prosecute under the direction of the Attorney General of the 
United States, all necessary proceedings for the enforcement 



of the provisions of this section, and for the punishment of all 
violations thereof and the costs and expenses of such prosecu¬ 
tion shall be paid out of the appropriation for the expenses of 
the courts of the United States: Provided , That nothing in this 
chapter shall be construed to require an individual employee 
to render labor or service without his consent, nor shall any¬ 
thing in this chapter be construed to make the quitting of his 
labor by an individual employee an illegal act; nor shall any 
court issue any process to compel the performance by an in¬ 
dividual employee of such labor or service, without his consent. 
Section 5, Fifth (e) and (f). 

(e) Within sixty days after the approval of this Act every 
carrier shall file with the Mediation Board a copy of each con¬ 
tract with its employees in effect on the 1st day of April 1934, 
covering rates of pay, rules, and working conditions. If no 
contract with any craft or class of its employees has been 
entered into, the carrier shall file with the Mediation Board 
a statement of that fact including also a statement of the rates 
of pay, rules, and working conditions applicable in dealing 
with such craft or class. When any new contract is executed 
or change is made in an existing contract with any class or craft 
of its employees covering rates of pay, rules, or working con¬ 
ditions, or in those rates of pay, rules, and working conditions 
of employees not covered by contract, the carrier shall file the 
same with the Mediation Board within thirty days after such 
new contract or change in existing contract has been executed 
or rates of pay, rules, and working conditions have been made 
effective. 

(f) The Mediation Board shall be the custodian of all papers 
and documents heretofore filed with or transferred to the Board 
of Mediation bearing upon the settlement, adjustment, or 
determination of disputes between carriers and their employees 
or upon mediation or arbitration proceedings held under or 
pursuant to the provisions of any Act of Congress in respect 
thereto; and the President is authorized to designate a cus¬ 
todian of the records and property of the Board of Mediation 
until the transfer and delivery of such records to the Mediation 
Board and to require the transfer and delivery to the Mediation 
Board of any and all such papers and documents filed with it 
or in its possession. 
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1 Filed Jun 11 1943 

In the District Court of the United States 

For the 

! District of Columbia 

Civil Action No. 20043 

Brotherhood of Locomotive Firemen & Enginemen, Keith 

Bldg., Cleveland, 0.; Switchmen's Union of North 
! America, Switchmen’s Bldg., Buffalo, N. Y.; and Broth- 
! erhood of Locomotive Engineers, Locomotive Engr’s 

Bldg., Cleveland, 0., Plaintiffs, 

v. 

Interstate Commerce Commission, Defendant, 
i Complaint for Injunction 

Now come the plaintiffs, and for their cause of action 
herein say that: 

L 

The plaintiffs are unincorporated associations and stand¬ 
ard international railway labor organizations including in 
their respective memberships a large number of train and 
engine service employees of the railroads of the United 
States, including the Nevada Northern Railway. There 
are now and at all times material to this action have been 
in effect agreements between the various plaintiffs and the 
Nevada ‘Northern Railway Company, governing the rates 
of pay, hours and working conditions of such employees on 
the property of said Company. By virtue of the foregoing, 
the plaintiffs represent the interest of the said employees 
and this action is brought by them in their own behalf as 
well as in behalf of the said employees. 

2 . 

The Nevada Northern Railway Company is a corpora¬ 
tion organized as a common carrier by railroad, and as 
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such operates in interstate commerce a railroad line 
2 in the State of Nevada. The said Company is sub¬ 
ject to certain statutes of the United States, to-wit 
the Interstate Commerce Act, and in particular, Part I 
thereof, and the Bailway Labor Act. 

The said Nevada Northern Railway Company is a wholly 
owned subsidiary of the Kennecott Copper Corporation. 
The latter named corporation is the owner of extensive de¬ 
posits of copper ore located at or near Ruth, Nevada. The 
mining of this ore is carried on by the Nevada Consolidated 
Copper Corporation which also is a wholly owned subsid¬ 
iary of the Kennecott Copper Corporation. 

A substantial portion of the freight tonnage handled ovej: 
the rails of the Nevada Northern Railway consists of cop¬ 
per ore which is hauled from the mine at Ruth, Nevada, t<|> 
a processing plant located at McGill, Nevada. Prior to 
1920, this operation was carried on by the Nevada North¬ 
ern Railway Company under its published tariffs. In the 
year 1920, however, the corporate predecessor in interest 
of the Nevada Consolidated Copper Corporation and the 
Nevada Northern Railway Company entered into a so- 
called trackage agreement, whereunder the performance o:: 
the ore haulage was ostensibly to be performed thereafter 
by the corporate predecessor of the Nevada Consolidated 
Copper Corporation. The said trackage agreement is still 
in effect between the Nevada Consolidated Copper Cor¬ 
poration and the Nevada Northern Railway Company. 


3. 

At all times material to this case, there has been and now 
is in full force and effect a statute of the United States 
known as the Railway Labor Act, Section 1, Para- 
3 graph Fifth of the said statute reads in part as 
follows: 


“The term ‘employee’ as used herein includes every person 
in the service of a carrier (subject to its continuing authorL 
ity to supervise and direct the manner of rendition of hii 
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service) who performs any work defined as that of an em¬ 
ployee or subordinate official in the orders of the Interstate 
Commerce Commission now in effect, and as the same may 
be amended or interpreted by orders hereafter entered by 
the Commission pursuant to the authority which is hereby 
conferred upon it to enter orders amending or interpreting 
such existing orders.” (U. S. C. Title 45, Section 151 
Fifth.) 

4. 

Prior to March 14, 1939, a dispute arose between the 
plaintiffs on the one hand, and the Nevada Consolidated 
Copper Corporation and the Nevada Northern Railway 
Company on the other, as to the employment status of em¬ 
ployees engaged in ore haul service within the meaning of 
the terms of the Railway Labor Act aforesaid. Since the 
inception of this dispute, it has been throughout and now 
is the contention of the plaintiffs that the relationship ex¬ 
isting between the Nevada Consolidated Copper Corpora¬ 
tion and the Nevada Northern Railway Company, together 
with the method of conducting the ore haul operation is 
such that the employees engaged in the said operation are 
employees of the Nevada Northern Railway Company 
within the meaning of the Railway Labor Act and of the 
paragraph quoted above in Paragraph 3 hereof, and that 
the said employees are entitled to all of the rights and bene¬ 
fits provided by the said statute. The Nevada Consolidated 
Copper Corporation and the Nevada Northern Railway 
Company have contended, however, and still contend 
4 that the said employees are employed by the Nevada 
Consolidated Copper Corporation and not by the 
Nevada Northern Railway Company, and that they are not 
covered by or entitled to the benefits of said Act. 

5. 

On or about March 14, 1939, the plaintiffs Brotherhood 
of Locomotive Firemen & Enginemen and Brotherhood of 
Locomotive Engineers petitioned the Interstate Commerce 
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Commission to amend or interpret its existing orders re¬ 
garding the classification of railroad employees in such 
manner as to include employees performing the ore haulage 
services aforesaid. The said petition was predicated upon 
the jurisdiction vested in the Interstate Commerce Com 
mission by Section 1, Paragraph Fifth of the Railwa 
Labor Act. 

6 . 

On or about June 20 and 21, 1939, the Interstate Com 
merce Commission caused a hearing to be held before an 
Examiner duly commissioned by it for that purpose, z.t 
which said hearing all parties had full opportunity to be 
present and to offer such evidence as they desired. The 
plaintiff Switchmen’s Union of North America, which hall 
not joined in the petition to the Interstate Commerce Coip- 
mission, entered its appearance at the said hearing, an 
intervened therein in support of it. Thereafter, on or aboiit 
October 17, 1941, the Interstate Commerce Commission, 
acting through its Division 3, denied and dismissed the 
petition for the asserted reason that the Commission lacked 
jurisdiction to hear, consider and rule upon the same. 
5 A copy of the report of said Division 3 is hereto a; 

tached, marked Exhibit A, and made a part hereof 
by reference. 

7 . 

Subsequent to the issuance of the report mentioned in the 
last preceding paragraph, the plaintiffs petitioned the 
Interstate Commerce Commission for reconsideration and 
reargument of the case before the full Commission. Said 
petition was granted, and the case was reconsidered an 
reargued pursuant to it. Thereafter, on April 6, 1943, the 
Interstate Commerce Commission issued its decision an 
report in which it sustained the decision of Division 3, five 
commissioners, however, dissenting. A copy of the said 
report of the Interstate Commerce Commission is hereto 
attached, marked Exhibit B, and made a part hereof fyy 
reference. 
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8 . 

The true intent and purpose of Section 1, Paragraph 
Fifth, of the Railway Labor Act (quoted above in Para¬ 
graph 3 hereof) is that jurisdiction shall be conferred upon 
the Interstate Commerce Commission to classify railroad 
employees and to amend or interpret existing orders estab¬ 
lishing classifications of them, in the course of the perform¬ 
ance of which functions, the Interstate Commerce Commis¬ 
sion is further given jurisdiction by necessary implication 
to determine whether an employment relationship exists 
between a given railroad company and a given group of 
employees in any case where the existence of such a rela¬ 
tionship is controverted. Under and by virtue of 
6 the said statutory provisions, it is the legal right of 

! such employees to invoke the jurisdiction of the 

Interstate Commerce Commission in order to determine 
their employment status and thereby fix their rights under 
the various provisions of said Act. No other means is pro¬ 
vided by the said statute for the decision of such a contro¬ 
versy. 

9. 

The refusal of the Interstate Commerce Commission to 
entertain the petition of -the employees and their repre¬ 
sentatives in this case is erroneous, and is in contravention 
of the rights of the plaintiffs and of the employees whom 
they represent herein. The plaintiffs have no adequate 
remedy at law in the premises, inasmuch as there is avail¬ 
able to them no means of securing a hearing of their peti¬ 
tion on its merits by the Interstate Commerce Commission 
except as the said Commission may be ordered by this court 
to grant such a hearing. 

Wherefore the plaintiffs pray: 

First, that the court declare their rights in the premises, 
and that the court find that the Interstate Commerce Com¬ 
mission has jurisdicion under the terms of the Railway 
Labor Act above set forth to hear the petition of the plain- 
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tiffs as aforesaid, and to decide the issue presented by it 
on its merits. 

Second, that a writ of injunction or other appropriate 
process issue from this court ordering and requiring the 
defendant Interstate Commerce Commission to take 
7 jurisdiction of the case, presented by the petition bf 
the plaintiffs aforesaid, to hear and pass upon the 
same, and to issue such order and decision as may be re¬ 
quired by the facts and the law. 

Third, for such other and further relief as plaintiffs may 
be entitled to have in the premises. 

BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND ENGINEMEN 

SWITCHMEN’S UNION OF NORTH AMERICA 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

By EDWARD C. KRIZ, 

1416 F Street, N. W. 

Washington, D. C. 

FRANK L. MULHOLLAND, 

1041 Nicholas Bldg., 

Toledo, Ohio. 

CLARENCE M. MULHOLLAND, 

1041 Nicholas Bldg., 

Toledo, Ohio. 

WILLARD H. McEWEN, 

1041 Nicholas Bldg., 

Toledo, Ohio. 

Their Attorneys . 
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8 Filed Jun 111943 

Interstate Commerce Commission 
Exhibit A 

i Ex Parte No. 72 (Sub-No. 1) 

In the Matter of Regulations Concerning the Class of Em¬ 
ployees and Subordinate Officials to be Included 
Within the Term ‘*Employee’’ Under the Railway 
Labor Act 

Employees of the Nevada Consolidated Copper Corpora¬ 
tion and/or the Nevada Northern Railway Company 

Submitted December 12,1940. Decided October 17,1941 

The Commission has no jurisdiction to determine whether 
the Nevada Consolidated Copper Corporation or the 
Nevada Northern Railway Company is the employer, 
within the meaning of the Railway Labor Act, of the 
persons operating ore trains between Ruth and McGill, 
Nev. 

Frank L. Mulholland, Clarence M. Mulholland, Willard 
H. McEwen, and E. H. Kruse for petitioners. 

C. C. Persons and W. Howard Gray for respondents. 

Eugene Morton for intervener. 

Report of the Commission 

Division 3, Commissioners Mahaffie, Patterson, and 
Johnson by Division 3: 

Petitioners excepted to the examiner’s proposed report, 
and the issues were orally argued. Our conclusions differ 
from those recommended by the examiner. 

The Brotherhood of Locomotive Engineers and Brother¬ 
hood of Railroad Trainmen have petitioned the Commission 
as follows: 

i We, the undersigned, representatives of the train and 
engine employees of the Nevada Consolidated Copper Com- 
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pany, petition the Interstate Commerce Commission to hold 
hearings for the purpose of determining the status of the 
Nevada Consolidated Copper Company R. R. under the 
Railway Labor Act. 

The Switchmen’s Union of North America was permitted 
to intervene, but its attitude toward the petition has not 
been disclosed. A similar petition was contemporaneously 
filed with the Railroad Retirement Board, and a joint hear^ 
ing was held before examiners of that Board and the ComL 
mission. That Board on December 3, 1940, found in effect, 
among other things, that these so-called ore-train 
9 operators were embraced within the provisions of 
the Railroad Retirement Act. Carriers’ suit to set 
aside the Board’s decision was dismissed by the United 
States District Court for the District of Colorado on 
August 22,' 1941. The fifth paragraph of section 1 of the 
Railway Labor Act defines an employee as follows: 

The term “employee” as used herein includes every per¬ 
son in the service of a carrier (subject to its continuing 
authority to supervise and direct the manner of renditioh 
of his service) who performs any work defined as that of 
an employee or subordinate official in the orders of the 
Interstate Commerce Commission now in effect, and as the 
same may be amended or interpreted by orders hereafter 
entered by the Commission pursuant to the authority which 
is hereby conferred upon it to enter orders amending or 
interpreting such existing orders. 

Respondents are the Nevada Northern Railway Com¬ 
pany, the Nevada Consolidated Copper Corporation, and 
the Kennecott Copper Corporation. The Nevada Consoli} 
dated Copper Corporation is the operating and managerial 
agency of the Kennecott Copper Corporation which owns 
all of the stock of the Nevada Northern, although the latter 
company and the Nevada Consolidated Copper Corporation 
are separate legal entities. 
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The employees under consideration are engineers, fire¬ 
men, conductors, and brakemen employed solely in the 
operation of ore trains running between Ruth and McGill, 
Nev. There is no question as to the character of the work 
performed by them, or as to whether they are officials or 
subordinate officials. In their brief petitioners state that 
the sole issue here presented is whether these ore-train 
operators are in fact employees of the Nevada Northern. 
Petitioners argue that these ore-train operators are em¬ 
ployees of the Nevada Northern, whereas respondents are 
of the opinion that the Nevada Consolidated Copper Cor¬ 
poration is the employer. 

1 This Commission does not have jurisdiction to determine 
who is the employer, within the meaning of the Railway 
Labor Act, of these ore-train operators. Ex Parte No. 72 
(Sub-No. 1), Ore Dock Foremen and Laborers—Railway 
Labor Act, decided October 6, 1941. (mimeographed). 

We find that we do not have jurisdiction to determine 
whether the aforementioned ore-train operators are in the 
employment of the Nevada Northern or the Nevada Con¬ 
solidated Copper Corporation. The petition is dismissed. 
Patterson, Commissioner, dissenting: 

For reasons fully stated in my dissenting expressions in 
Hudson & M. R. Co. Employees—Railway Labor Act, 245 
I. C. C. 415, and Ore Dock Foremen and Laborers—Rail¬ 
way Labor Act, I. C. C. , (decided October 6,1941), it 
is my view that the authority specifically granted this 
10 Commission under section 1(5) of the Railway Labor 
Act to make a determination as to whether a worker 
is an employee or subordinate official of necessity author¬ 
izes us to make determinations whether the worker is in 
the service of a carrier and whether the carrier has con¬ 
tinuing authority to supervise and direct the service of 
the worker. 

Here the record clearly shows that these ore-train em¬ 
ployees are in the service of the Nevada Northern Railway, 
and that said carrier has continuing authority to super- 
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vise and direct the manner of rendition of their services. 
We have jurisdiction to so find and should do so. 

By the Commission, division 3.. 

W. P. BARTEL, 

(Seal) Secretary. 
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Filed Jun 11 1943 
Exhibit B 


Ex Parte No. 72 (Sub-No. 1) 

In the Matter of Regulations Concerning the Class of E 
ployees and Subordinate Officials to be Include 
Within the Term ‘ * Employee’* Under the Railwa 
Labor Act 


in- 

id 

Ly 


Employees of Nevada Consolidated Copper Corporation 
and/or Nevada Northern Railway Company 

Decided April 6, 1943 

1. Upon petition under the Railway Labor Act concern¬ 
ing the status of ore-train operators of the Nevada Con¬ 
solidated Copper Company, evidence found to fail to shew 
issue as to work performed by said operators or need for 
interpretation or amendment of orders classifying em¬ 
ployees. Petition dismissed. 

2. Prior report, 246 I. C. C. 757. 

Appearances shown in the prior report. 

Report of the Commission on Reargument 
By the Commission: 

In the prior report, 246 I. C. C. 757, decided October 17, 
1941, division 3 found that we do not have jurisdiction to 
determine who is the employer, within the meaning of the 
Railway Labor Act, of certain employees, enginemen, fire¬ 
men, conductors and brakemen, engaged solely in handling 
over the tracks of the Nevada Northern Railway Company, 
between Ruth and McGill, Nev., trains engaged in trans- 
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porting ore for the Nevada Consolidated Copper Corpora¬ 
tion. Upon petition of the Brotherhood of Locomotive 
Engineers, Brotherhood of Locomotive Firemen and En- 
ginemen, and intervener Switchmen’s Union of North 
America, the proceeding was reopened for reargument. 
Petitioners failed to appear at the reargument but were 
later authorized to file written argument, to which re¬ 
spondents Nevada Northern Railway Company, Nevada 
Consolidated Copper Corporation and Kennecott Copper 
Corporation 1 replied. 

i This proceeding was instituted as a result of a letter 
from the two brotherhoods dated March 14, 1939, making 
the following request: 

l We, the undersigned representatives of the train and 
engine employes of the Nevada Consolidated Copper Com¬ 
pany, petition the Interstate Commerce Commission to hold 
hearings for the purpose of determining the status of the 
Nevada Consolidated Copper Company R. R. under the 
Railway Labor Act. 

12 In that letter they suggested that hearing be held 
jointly with the Railroad Retirement Board. 

i The only authority we have in this matter under the Rail¬ 
way Labor Act which, among other things, deals with the 
powers and authority of the National Mediation Board, cre¬ 
ated by that Act, is contained in paragraph 5 of section 1 
of such Act containing a definition of the term “employee” 
as used therein reading as follows: 

i Fifth. The term “employee” as used herein includes 
every person in the service of a carrier (subject to its con¬ 
tinuing authority to supervise and direct the manner of 
rendition of his service) who performs any work defined 
as that of an employee or subordinate official in the orders 
of the Interstate Commerce Commission now in effect, and 
as the same may be amended or interpreted by orders here¬ 
after entered by the Commission pursuant to the authority 

i Hereinafter called the railroad, copper company, and Kennecott, re¬ 
spectively. 
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which is hereby conferred upon it to enter orders amending 
or interpreting such existing orders: 

On April 17, 1939, the proceeding was assigned for hear¬ 
ing “to determine whether the Commission’s orders now 
in effect, defining and classifying employees and subordi¬ 
nate officials, should be amended and/or interpreted, pursu¬ 
ant to the fifth paragraph of section 1 of the Railway Labor 
Act, as amended June 1,1934, so as to include the work per¬ 
formed by persons engaged in operating the so-called ore 
line of the Nevada Consolidated Copper Corporation 
and/or the Nevada Northern Railway Company.” T^e 
proceeding was heard on a single record before examiners 
for this Commission and the Board. 

At the hearing the examiner for this Commission stated 
the issues as described in the notice. In the order setting 
the proceeding for hearing before its representative the 
Board presented for consideration certain matters which 
it deemed pertinent in its investigation under the Railroad 
Retirement Acts. They dealt with questions whether the 
individuals compensated by the copper company were em¬ 
ployees of the railroad or any other carrier by railroad 
subject to the Interstate Commerce Act, whether the ser¬ 
vice was creditable toward annuities under the Railroad 
Retirement Acts, whether the copper company or its prede¬ 
cessors was a carrier by railroad subject to the Interstate 
Commerce Act, whether it was affiliated with such a carrier, 
and whether it has performed any service in connection 
with the transportation of property by railroad. 

Petitioners submitted no evidence. Respondents filed 
certain exhibits indicating the corporate organization and 
affiliation of the several respondents, a copy of a trackage 
agreement dated September 3, 1920, supplementing and 
superseding the prior agreement of May 28, 1920, giving 
the copper company for an indefinite term a “non-exclusire 
revocable license” to operate ore trains over the tracks of 
the railroad between Ruth and McGill, certain exhibits 
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showing the actual location of the properties and method of 
operation, and other exhibits dealing with the employment 
and compensation of the persons engaged in handling the 
ore trains. These exhibits were supported by the oral tes¬ 
timony of the general managers of the two divisions of the 
copper company and the vice-president and general man¬ 
ager of the railroad. 

13 The testimony of respondents was submitted in 
support of their contentions that the ore-train 
operators were in the bona fide employment of the copper 
company, engaged in interplant service under a lawful ar¬ 
rangement with the railroad. For the last several years, 
at least 97 percent of the traffic moving over the railroad 
consisted of ore trains operated under the license agree¬ 
ment, and merchandise and supplies for the copper com¬ 
pany, its affiliated companies, and employees, admittedly 
transported by the railroad. During this period the copper 
company owned all the stock of the railroad and all of its 
stock, in turn, was owned by Kennecott. The mining prop¬ 
erties involved were owned by Kennecott and the copper 
company acted as its managing agent. In short, there was 
complete affiliation between the several companies, both in 
stock ownership and operation. 

There was no testimony or contention that the kind of 
work performed by the enginemen, firemen, conductors, and 
brakemen, the persons employed to handle these ore trains, 
differed from the kind of work defined in our orders as 
work performed by like employees of a carrier by railroad. 
There is no question, therefore, as to whether such orders 
should be amended or interpreted in this proceeding. Peti¬ 
tioners in their brief present the question they desire us to 
decide as follows: 

Since the Mediation Board has jursidiction to determine 
employer status only in cases of disputes among employees 
as to who is their representative for the purposes of col¬ 
lective bargaining, it is natural to inquire who has the au¬ 
thority to make that determination in cases where there is 
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no representation dispute. The latter cases are those which 
have been submitted to the Commission, i. e., those which 
involve disputes between employees and their employer as 
to whether the work performed by the employees is within 
the purview of the Railway Labor Act. The Mediation 
Board is not empowered to handle such a dispute and we 
cannot believe that Congress intended to leave the em¬ 
ployees who were confronted with this kind of problem 
without administrative remedy. 

Respondents on their part do not challenge our jurisdic¬ 
tion to make a determination as to who is the employer of 
these ore-train operators; in fact, they urge us to do so. 
They rely upon the decision of division 4 in Guaranty Set¬ 
tlement with Nevada Northern Ry., 138 I. C. C. 40, 42, and 
the decision of division 1 in Nevada Northern Ry. Co. Ex¬ 
cess Income, 189 I. C. C. 415, 434, in which certain finance 
matters were under consideration and the agreement of 
May 28,1920, was discussed and apparently treated as law¬ 
ful and binding. They urge that these decisions suppo rt 
their contention that the ore-train operators are bona ficie 
employees of the copper company. It is important to ob¬ 
serve that the decisions cited by respondents were not made 
under the provisions of the Railway Labor Act, the only 
Act with which we are here concerned. 

14 Division 3 found with respect to the matters be¬ 
fore us under that Act, there was no substantial 
question as to the character of the work performed by the 
employees handling the ore trains, or as to whether the 
were officials or subordinate officials, and that the contro¬ 
versy as to which company was the actual employer was 
one beyond our jurisdiction under such Act. The notice of 
hearing dated April 17,1939, shows that the issues, insofar 
as we were concerned, related to the question of amendment 
or interpretation of our orders classifying employee^. 
There is no controversy concerning such orders, and n 
evidence was submitted with respect to them. Therefore, 
division 3 rightly dismissed the petition under the Railwa 
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Labor Act. But it does not follow that we would be with¬ 
out jurisdiction to determine the questions the parties 
would have us decide in a proper proceeding brought under 
the Interstate Commerce Act. Our jurisdiction under that 
act is very broad. The railroad is a carrier subject to the 
Act. If it, in fact, operated the ore trains as a common 
carrier by railroad and employed the individuals engaged 
in the actual work on such trains, it may or may not have 
violated the provisions of that Act as such carrier in re¬ 
spect of rates, regulations or practices, or with respect to 
the filing of schedules of its rates and charges for the trans¬ 
portation, in the making of reports to us, in the keeping of 
its records and accounts in accordance with our regulations^ 
or in other respects. In the case of such violations we have 
jurisdiction upon complaint or upon our own motion to 
institute an investigation. If such investigation should in¬ 
clude in its scope operation of the ore trains over the tracks 
of the carrier, the status of the carrier with respect to such 
operation and of the persons employd in handling the trains 
may be determined. Under the limited provisions of the 
Railway Labor Act, insofar as our authority is concerned, 
we can not make such findings, nor would we in this pro¬ 
ceeding be warranted in making a determination under the 
Interstate Commerce Act, not here invoked and under 
which no issues have been presented. 

We find that there is no evidence showing any issue or 
controversy concerning the work performed by the persons 
engaged in handling the ore trains over the tracks of the 
Nevada Northern Railway Company, and no need for an 
interpretation or amendment to our existing orders defin¬ 
ing work of employees or subordinate officials of carriers 
by railroad. The petition is dismissed. 

Commissioner Eastman participated in the disposition of 
this proceeding. 

Commissioner Lee concurs in the results. 

Alldredge, Chairman, dissenting: 
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Careful study of the law in proceedings of this kind }ias 
convinced me that we should look upon the Railway Labor 
Act and the Interstate Commerce Act as implementing 4nd 
reinforcing each other. Both acts combined, I think, fiilly 
empower us to determine the issues presented here. For 
that reason I dissent from the majority report. 

Commissioner Rogers dissents. 

15 Patterson, Commissioner, dissenting: 

As stated more fully in my dissent in Ore Dock 
Foremen and Laborers—Railway Labor Act, 246 I. C. C. 
703, it is my view that this Commission has jurisdiction 
under section 1 (fifth) of the Railway Labor Act to deter¬ 
mine whether workers are or are not railroad employees 
within the meaning of that act. From the passage of tliat 
act in 1926 to 1941, the Commission consistently so found. 
The first such decision was made and order entered Janu¬ 
ary 24, 1928, in 136 I. C. C. 321. Subsequent decisions are 
reported in 218 I. C. C. 141, 222 I. C. C. 687, 229 I. C. C. 410, 
2311. C. C. 91, and 232 I. C. C. 44 and 49. In the Ore Dock 
case, decided October 6,1941, a majority of the Commission 
for the first time disclaimed jurisdiction, notwithstanding 
that neither the railroads, except the one in that proceed¬ 
ing, which did not press it, nor the workers, nor any gov¬ 
ernmental agency ever questioned our jurisdiction to m4ke 
such determinations. Here, a year and a half later, ihe 
majority again shift position and now find that we do riot 
have jurisdiction under the Railway Labor Act but do 
under the Interstate Commerce Act. 

The majority, however, make no determination under the 
Interstate Commerce Act, although the issues before us, 
as set forth in our notice of hearing, are broad enough to 
enable us to determine, under any provision of law we may 
have the power, whether these ore-train employees are em¬ 
ployees of the Nevada Northern, a railroad subject to our 
jurisdiction. 

The parties do not disagree as to the character of the 
work performed by these employees. Their only disagree- 
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ment is whether they are employees of the railroad or the 
copper company. They understood and tried their case, 
and for the past four years we have been considering the 
case, on the theory that that question was before us for 
determination. They ask us to decide it. We have the 
power, as the majority admit. The issues are broad 
enough. The evidence of record, almost wholly confined to 
that question, is ample. Furthermore, it is necessary that 
we decide it, else we cannot know whether our order of July 
17,1940, effecting August 1,1940, which classified the work 
of all employees of railroads subject to our jurisdiction, is 
being fully complied with by the Nevada Northern. Yet, the 
majority will not determine it, their excuse being that the 
issues are not broad enough to permit, and that petitioners 
should file a complaint, under the Interstate Commerce Act, 
which should be duly heard, and then decided. Such a pro¬ 
cedure is reminiscent of the technical pleadings required 
under the common law, which have long been outmoded. 

I am authorized to state that Commissioners Porter and 
Miller join in this expression. 

By the Commission. 

I W. P. BARTEL, 

(Seal) Secretary. 

16 Filed Jul 17 1943 

Answer of Interstate Commerce Commission 

The Interstate Commerce Commission, hereinafter called 
the Commission, defendant in the above-entitled action, now 
and at all times hereafter saving and reserving to itself all 
and all manner of benefit and advantage of exception to 
the many errors and insufficiencies in the bill of complaint 
contained, for answer thereunto or unto so much or such 
parts thereof as it is advised that it is material for it to an¬ 
swer, answers and says: 
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Answering subdivision 1 of the bill of complaint, the 
Commission for the purposes of this action admits the alle¬ 
gations therein contained except as follows: 

By their bill, the plaintiffs are asking the Court to re¬ 
quire the Commission to assume jurisdiction to determine 
certain questions arising under the Railway Labor Act 
(U.S.C., Title 45, sec. 151 et seq.), and, in particular, the 
question as to whether the individuals engaged in the op¬ 
eration described ’of ore trains between Ruth and McGill, 
Nevada, are employees of the Nevada Northern Railway 
Company or whether they are employees of the 
17 Nevada Consolidated Copper Corporation. This 
question, so arising under the Railway Labor Act, 
the Commission has held that it is without jurisdiction to 
determine, and, accordingly, the Commission, in admitting 
the allegations of subdivision 1 of the bill, excepts and ex¬ 
cludes therefrom any admission that the said individuals 
are employees of the Nevada Northern Railway Company 
or that they are employees of any particular company with¬ 
in the meaning of the Railway Labor Act; and it (the Com¬ 
mission) further expressly avers and alleges that it is wi th¬ 
out jurisdiction to determine such questions. 


Answering paragraphs 1 and 2 and the first sentence of 
paragraph 3 of subdivision 2 of the bill of complaint, the 
Commission admits the allegations therein contained. 

Answering the second and last sentence of paragraph 3 of 
said subdivision 2 of the bill of complaint, the Commission 
admits that on September 3,1920, the said Copper Corpora¬ 
tion and the said Railway Company entered into a track¬ 
age agreement (superseding a prior agreement of May 8, 
1920) in respect of the operation of ore trains between 
Ruth and McGill, Nevada, which agreement is still in effect; 
but in the matter of the force and effect thereof the Com¬ 
mission states that it is without opinion and respectfully re- 
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fers the Court to the said agreement if it deems the matter 
of importance. 

m. 

Answering subdivision 3 of the bill of complaint, the Com¬ 
mission admits that the excerpt from the Railway Labor 
Act therein set forth is correctly quoted but respectfully 
refers the Court to the said Act for full and complete in¬ 
formation in the premises. 

18 IV. 

Answering subdivisions 4 to 9, inclusive, of the bill of 
complaint, the Commission admits and alleges that it made 
and issued the reports which are referred to in subdivisions 
6 and 7 and copies whereof are attached as exhibits to the 
bill; that the same were made and issued in a proceeding 
entitled Ex Parte No. 72 (Sub-No. 1), In the Matter of Reg¬ 
ulations Concerning The Class Of Employees and Sub¬ 
ordinate Officials To Be Included Within The Term 4 ‘Em¬ 
ployee’’ Under The Railway Labor Act—Employees Of 
The Nevada Consolidated Copper Corporation And/Or The 
Nevada Northern Railway Company; that the said proceed¬ 
ing was initiated by petition of plaintiffs, The Brotherhood 
of Locomotive Engineers and Brotherhood of Railroad 
Trainmen, reading in part as follows: 

“We, the undersigned, representatives of the train and 
engine employees of the Nevada Consolidated Copper Com¬ 
pany, petition the Interstate Commerce Commission to hold 
hearings for the purpose of determining the status of the 
Nfevada Consolidated Copper Company R.R. under the Rail¬ 
way Labor Act.” 

that, while the Railway Labor Act which, inter alia, deals 
with the powers and authority of the National Mediation 
Board created thereby, conferred no authority on the Com¬ 
mission to determine the question specified in the said peti¬ 
tion, it did, and does, place with it a particular duty, as 
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appears in paragraph 5 of section 1 of said Act, reading 
as follows: 

‘ 4 Fifth, The term ‘ employee ’ as used herein includes 
every person in the service of a carrier (subject to its con¬ 
tinuing authority to supervise and direct the manner of 
rendition of his service) who performs any work defined as 
that of an employee or subordinate official in the orders of 
the Interstate Commerce Commission now in effect, and as 
the same may be amended or interpreted by orders here¬ 
after entered by the Commission pursuant to the authority 
which is hereby conferred upon it to enter orders amending 
or interpreting such existing orders:” 


19 that, since in connection with the said petition fi 
with it, the Commission’s only authority was 
amend or interpret its orders above referred to, namely, 
orders defining work “as that of an employee or subo 
mate official,” it (the Commission) on April 17, 1939, 
signed the matter for hearing 
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“to determine whether the Commission’s orders now 
effect, defining and classifying employees and subordina 


officials, should be amended and/or interpreted, pursuant 
the fifth paragraph of section 1 of the Railway Labor Ac 
as amended June 1, 1934, so as to include the work pe 
formed by persons engaged in operating the so-called ore 
line of the Nevada Consolidated Copper Corporatio 
and/or the Nevada Northern Railway Company”; 

that pursuant to request of the petitioners, the hearing ^as 
held jointly by an examiner of the Commission and an ex¬ 
aminer of the Railroad Retirement Board, which Board l^ad 
had filed with it a petition similar to that filed with 1[he 
Commission and had set the same for hearing of th<]> 
matters pertinent to its authority under the Railroad 
tirement Act; that, at the said joint hearing, as appeal 
from the Commission’s report (Exhibit B to the Bill of 
Complaint), considerable evidence and testimony was in¬ 
troduced but, although the Commission’s examiner restated 
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the issues involved in the Commission proceeding just as 
described in the notice thereof above quoted, there was no 
testimony offered or contention made that the kind of work 
performed by the persons engaged in the operation of ore 
trains involved differed from the kind of work defined in 
the Commission’s orders as work performed by like em¬ 
ployees of a carrier by railroad and, therefore, that there 
was no question before the Commission in respect of the 
amending or interpreting of such orders but, on the con¬ 
trary, that the question or questions, which the petitioners 
asked the Commission to determine were substantially (1) 
as to which of the companies involved was, within 
20 the meaning of the Railway Labor Act the employer 
of the persons so engaged in the operation of the ore 
trains, and (2) whether the company which was determined 
to be such employer was a carrier subject to said Act; that, 
following the said hearing, the Commission, acting through 
Division 3, made and issued its report of October 17, 1941, 
shown as Exhibit A to the bill, wherein it was found that no 
question was presented as to the character of the work per¬ 
formed by the said persons engaged in the operation of the 
ore trains and that the Commission was without jurisdic¬ 
tion to determine whether the said persons were “in the 
employment of the Nevada Northern or the Nevada Consoli¬ 
dated Copper Corporation”; and that, following reconsid¬ 
eration and reargument upon request of the petitioners, the 
Commission made and issued its report upon reargument, 
shown as Exhibit B to the bill, wherein, referring to the 
questions of employment relationship raised by the peti¬ 
tioners, it found that it was without authority under the 
Railway Labor Act to make the determinations asked of it, 
and wherein, referring to authority which it possessed, it 
found 

“that there is no evidence showing any issue or controversy 
concerning the work performed by the persons engaged in 
handling the ore trains over the tracks of the Nevada 
Northern Railway Company, and no need for an interpreta- 
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tion or amendment to our existing orders defining work of 
employees or subordinate officials of carriers by railrpad. 
The petition is dismissed.’’ 

Further answering subdivision 8 of the bill of complaint, 
the Commission admits that under and by virtue of section 
1, paragraph Fifth of the Railway Labor Act, it is gifven 
a jurisdiction and authority conforming to that which its 
reports, above referred to, show that it agreed and accepted 
was possessed by it, but, except as so admitted, the Com¬ 
mission denies the allegations of said subdivision, and it 
specifically denies that it is "“given jurisdiction 
21 necessary implication to determine whether 
employment relationship exists between a given r 
road company and a given group of employees in any case 
where the existence of such a relationship is controverted”; 
denies that, under and by virtue of the said statutory pro¬ 
visions, it is the legal right of such employees to invoke 
jurisdiction of the Commission in order to determine such 
a controversy; and denies that no other means is provided 
by the statute for such determination. 

Further answering subdivision 9 of the bill of compla 
the Commission denies that it refused to entertain the Peti¬ 
tion therein referred to insofar as it invoked authority 
which the statute placed with the Commission; denies that 
its refusal to entertain the said petition to determine ques¬ 
tions of employment relationship or the question of the 
status of the Nevada Consolidated Copper Company Rail¬ 
road, or other company, under the Railway Labor Act, was 
erroneous and in contravention of the rights of the plain¬ 
tiffs and of employees whom they represent; and dedies 
that the Commission’s said refusal precludes the plaintiffs 
from a determination in the proper forum of the questions 
which.it desires to have determined. 

Except as herein expressly admitted, the Commission 
denies the truth of each of and all the allegations contained 
in the bill of complaint, insofar as they conflict either with 
the allegations herein, or with the statements or conclusions 


nt, 
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of fact, included in said report and order of March 16, 
1942. 

All of which matters and things the Commission is ready 
to aver, maintain and prove as this Honorable Court 
22 shall direct, and hereby prays that said bill of com¬ 
plaint be dismissed. 

INTERSTATE COMMERCE COMMISSION 

By DANIEL W. KNOWLTON (s) 

Chief Cowns el. 


City of Washington, District of Columbia, ss: 

Charles D. Mahaffie, being duly sworn, deposes and says 
that he is a member of the Interstate Commerce Commis¬ 
sion, the defendant in the above-entitled suit, and makes 
this affidavit on behalf of said Commission; that he has 
read the foregoing answer and knows the contents thereof, 
and that the same is true. 


CHARLES D. MAHAFFIE (s) 

Subscribed and sworn to before the undersigned, a Notary 
Public in and for the District of Columbia, this 13th of 
July, 1943. ; 

! J. FORNEY DONALDSON (s) 

(Seal) Notary Public. 


My Comm, expires Sept. 14,1943. 


23 Filed Nov. 17,1943 

Motion For Summary Judgment 

Now come the plaintiffs and move the Court that it enter, 
pursuant to Rule No. 5 of the Federal Rules of Civil Pro¬ 
cedure, a summary judgment in favor of the plaintiffs with 
the relief asked in the complaint, on the ground that the de¬ 
fendants answer raises no material issue of fact, that the 
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defenses set forth therein are insufficient as a matter of law, 
and that the plaintiff is entitled to a judgment. 

FRANK L. MULHOLLAND, 

1041 Nicholas Building, 

Toledo, Ohio. 

CLARENCE M. MULHOLLAND, 
1041 Nicholas Building, 

Toledo, Ohio. 

WILLARD H. McEWEN, 

1041 Nicholas Building, 

Toledo, Ohio. 

EDWARD C. KRIZ, 

1416 F Street, N. W., 
Washington, D. C., 

Attorneys for Plaintiff. 

Copy of the foregoing and annexed motion, together with 
Points & Authorities in Support thereof, are hereby 
acknowledged, this 16th day of November, 1943. 

DANIEL W. KNOWLTON, 

Chief Counsel for Defendant ICC. 
12th St. & Constitution Ave., NW 
Washington, D. C. 

24 Filed Jan. 12,1944 

Opinion 

It appears that the Nevada Northern Railroad is a co: 
mon carrier, serving certain copper mines and mining com¬ 
munities in the State of Nevada. These mines are owned by 
the Kennecott Copper Corporation and are operated by the 
Nevada Consolidated Copper Corporation, a Kennecott 
subsidiary. The railroad company is also a subsidiary of 
Kennecott. 

The major portion of the tonnage handled over the rail¬ 
road^ line is made up of ore enroute from the mine to a 
processing mill operated by the Copper Company .These ore 
shipments were at one time handled by the railroad under 
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its regularly published tariffs. In 1920, however, a so- 
called Trackage Agreement was entered into between the 
Railroad Company and the Copper Company, whereby 
ostensibly the ore haul was to be conducted thereafter by 
the Copper Company through the use of its own equipment 
and employees paid by it. This agreement is still in effect. 

! A dispute arose as to whether the employees engaged in 
the ore haulage above described were within the coverage of 
this statute. It was the contention of the Railroad and Cop¬ 
per Companies that the employees in question were em¬ 
ployed by the Copper Company only. The employees con¬ 
tended, however, that the actual operation of the ore service 
was such as to place them under the supervision 
25 and control of the Railroad within the meaning of 
the statute, and that'they were accordingly subject 
to and entitled to the benefits of the Act. 

The plaintiffs, acting in behalf of the employees, applied 
to the Interstate Commerce Commission to define the work 
performed by the persons in question as being that of rail¬ 
road employees, and to interpret and amend its existing 
orders in such manner as to include them. This the Com¬ 
mission declined to do, because of an asserted lack of juris¬ 
diction in itself. 

A proceeding was instituted before the Interstate Com¬ 
merce Commission as a result of a letter from the plaintiffs, 
dated March 14,1939, making the following request: 

We, the undersigned representatives of the train and en¬ 
gine employees of the Nevada Consolidated Copper Com¬ 
pany, petition the Interstate Commerce Commission to hold 
hearings for the purpose of determining the status of the 
Nevada Consolidated Copper Company R. R. under the 
Railway Labor Act. 

The proceeding was assigned for hearing to determine 
whether the Commission’s orders now in effect, defining and 
classifying employees and subordinate officials, should be 
amended and/or interpreted, pursuant to the fifth para¬ 
graph of section 1 of the Railway Labor Act, as amended 
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June 1, 1934, so as to include the work performed by per¬ 
sons engaged in operating the so-called ore line of the 
Nevada Consolidated Copper Corporation and/or the 
Nevada Northern Railway Company. 

The issues dealt with were whether the individuals, com¬ 
pensated by the copper company, were employees of the 
railroad or any other carrier by railroad subject to the In¬ 
terstate Commerce Act, whether the service was creditable 
toward annuities under the Railroad Retirement Acts, 
whether the copper company or its producers as a carrier 
by railroad were subject to the Interstate Commerce Act, 
whether it was affiliated with such a carrier, and whether ::t 
performed the services in connection with the transporta¬ 
tion of property by railroad. 

The Interstate Commerce Commission finally held tha t 
it had no jurisdiction under the provisions of the 
26 Railway Labor Act. 

Section 1, First, of the Railway Labor Act pro¬ 
vides as follows: 

“The term ‘carrier’ includes any express company, sleep¬ 
ing-car company, carrier by railroad, subject to Chapter 1 
of Title 49, and any company which is directly or indirectly 
owned or controlled by or under common control with anjv 
carrier by railroad and which operates any equipment or 
facilities or performs any service (other than trucking ser¬ 
vice) in connection with the transportation, receipt, de¬ 
livery, elevation, transfer in transit, refrigeration or icin 
storage, and handling of property transported by railroa 
and any receiver, trustee, or other individual or bod>., 
judicial or otherwise, when in the possession of the business 
of any such ‘carrier’: Provided, however, That the term 
‘carrier’ shall not include any street, interurban, or subur¬ 
ban electric railway, unless such railway is operating as 
part of a general steam-railroad system of transportatio 
but shall not exclude any part of the general steam-railroa 
system of transportation now or hereafter operated by an¬ 
other motive power. The Interstate Commerce Commit- 
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sion is hereby authorized and directed upon request of the 
Mediation Board or upon complaint of any party interested 
to determine after hearing whether any line operated by 

electric power falls within the terms of this proviso. 

* • • » 

Fifth. 

“The term 1 employee’ as used herein includes every per¬ 
son in the service of a carrier (subject to its continuing au¬ 
thority to supervise and direct the manner of rendition of 
his service) who performs any work defined as that of an 
employee or subordinate official in the orders of the Inter¬ 
state Commerce Commission now in effect, and as the same 
may be amended or interpreted by orders hereafter entered 
by the Commission pursuant to the authority which is here¬ 
by conferred upon it to enter orders amending or interpret¬ 
ing such existing orders: * * 

The defendant Commission took the position that there 
was no substantial question as to character of the work per¬ 
formed by the employees handling ore trains, or whether 
they were officials or subordinate officials, and that the con¬ 
troversy as to which company was the actual employer was 
one beyond its jurisdiction under that Act. It also took * 
the position that it would have jurisdiction in a proper pro¬ 
ceeding brought under the Interstate Commerce Act in the 
case, or in case of violations of that Act, it would have juris¬ 
diction, upon complaint or upon its own motion, to institute 
an investigation and could determine the status of the car¬ 
rier with respect to its operations and of the persons em¬ 
ployed in handling the trains, but it would not, under the 
limited provisions of the Kailway Labor Act, be warranted 
in making a determination under the Interstate Com- 
27 merce Act, not invoked in the proceeding before it 
and under which no issues were presented: that 
while the Transportation Act of 1920 gave the defendant 
Commission authority to determine who were subordinate 
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officials, the power vested in it under the Railway Act is 
merely one to determine classification and not one to de¬ 
termine who is an employer and whether that employer is 
subject to the Act. 

The plaintiffs contend that the power of the defendant 
Commission, under the Railway Labor Act, to amend or in¬ 
terpret by orders thereafter and to determine the defini¬ 
tion of an employee or subordinate official, necessarily gives 
it the implied power to determine whether the plaintiffs are 
employees of one corporation or another. 

While there have been decisions of the defendant Com¬ 
mission, or at least of sections of it to the contrary, I agree 

with the Commission that Section 1 First of the Railway 

• 

Labor Act refers to the definition of the character of work, 
rather than to a determination of employment, and in this 
I am strengthened by the argument of counsel for the de¬ 
fendant that the authority of the defendant under para¬ 
graph First of the Act 4 ‘ to determine after hearing whether 
any line operated by electric power falls within the terms o '. 
this proviso” implies a lack of jurisdiction under the Rail¬ 
way Labor Act to determine who is a carrier subject to the 
Act. 

The motion of the plaintiffs for a summary judgment 
should be overruled. 

JENNINGS BAILEY, 
Justice 

28 Filed Feb. 3,1944 

Motion For Summary Judgment 

Now comes the Interstate Commerce Commission, defen¬ 
dant, by its counsel, and moves the Court, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, for sum¬ 
mary judgment in its favor, on the ground that the com¬ 
plaint and answer present no material issues of fact, that 
the substantial issue involved is one of law, and that the 
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answer sets up matters of law which entitle defendant to a 
judgment dismissing the complaint. 

DANIEL W. KNOWLTON, 
Chief Counsel, 

Interstate Commerce Commission 


29 Filed Feb 15 1944 

Final Judgment 

i This cause coming on to be heard at this term of Court 
on plaintiff’s Complaint, the answer of the defendant, the 
plaintiff’s motion for summary judgment on the pleadings 
in favor of the plaintiff, and defendant’s motion for sum¬ 
mary judgment on the pleadings in favor of the defendant, 
the briefs and arguments of counsel, and the Court being 
fully advised in the premises finds as follows: 

1. The pleadings filed herein present no material issue of 
fact to be tried by the Court, the issues raised thereby being 
issues of law only. 

2. The pleadings filed herein show that the defendant is 
entitled to judgment in its favor. 

i 3. The motion of the plaintiffs for summary judgment 
on the pleadings in favor of the plaintiffs should be and 
the same is hereby denied. 

4. The motion of the defendant for summary judgment 
on the pleadings in favor of the defendant should be and 
the same is hereby granted. 

Wherefore, it is, by the Court, this 15th day of February, 
1944, 

i ADJUDGED, ORDERED, and DECREED: that the pe¬ 
tition or Complaint of the plaintiffs herein be, and the 

30 same is hereby denied and dismissed on the merits, 
and that the defendant recover of the plaintiffs its 

costs to be taxed by the Clerk. 

JENNINGS BAILEY, 
Justice . 
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Approved as to Form: 

FRANK L. MULHOLLAND, 

1041 Nicholas Bldg., Toledo, 0. 

CLARENCE M. MULHOLLAND, 

1041 Nicholas Bldg., Toledo, 0. 

WILLARD H. McEWEN, 

1041 Nicholas Bldg., Toledo, O. 

EDWARD C. KRIZ, 

1416 F St. N. W., Washington, D. C., 
Attorneys for Plaintiffs. 

DANIEL W. KNOWLTON, 

Chief Counsel, Interstate Comm. Commission, 
Attorney for Defendant. 


32 Filed Mar 13 1944 

Notice of Appeal 

Notice is-hereby given this 13th day of March, 1944, thht 
Brotherhood of Locomotive Firemen & Enginemen, the 
Switchmen’s Union of North America, and Brotherhood 
of Locomotive Engineers, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 15th day of 
February, 1944 in favor of Interstate Commerce Commis¬ 
sion, defendant against said Brotherhood of Locomotive 
Firemen & Enginemen, the Switchmen’s Union of Norlh 
America, and Brotherhood of Locomotive Engineers, plain¬ 
tiffs. 

FRANK L. MULHOLLAND, 
CLARENCE M. MULHOLLAN 
WILLARD H. McEWEN, 

1041 Nicholas Building, 

Toledo, Ohio. 
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EDWARD C. KRIZ, 

1416 F Street, N. W., 
i Washington, D. C., 

I Attorneys for Plaintiff. 

DANIEL W. KNOWLTON, Esq., 

Chief Counsel Interstate Commerce 
Commission , Defendant, 

Washington, D. C. 


33 Filed Mar 14 1944 

Statement of Points on Which Plaintiffs Intend 

to Rely on Appeal 

The plaintiffs state that the points on which they intend 
to rely on appeal in this action are as follows: 

1. That the plaintiffs are entitled to a summary judg¬ 
ment on the pleadings as a matter of law. 

2. That the defendant is not entitled to a summary judg¬ 
ment on the pleadings, and this Court erred as a matter of 
law in entering a summary judgment on the pleadings in 
favor of the defendant. 

3. That when a proceeding is instituted before the Inter¬ 
state Commerce Commission under the provisions of Sec¬ 
tion 1 Fifth of the Railway Labor Act (U. S. C. Title 45, 
Section 151 Fifth) for the purpose of securing an order 
from the Commission defining the work of certain em¬ 
ployees as that of employees of a carrier, and when in the 
course of such proceeding a controversy arises as to who is 
the employer of the said employees within the meaning of 

the said Railway Labor Act, the Interstate Com- 

34 merce Commission has jurisdiction to decide that 
controversy. 

EDWARD C. KRIZ, 

1416 F Street, N. W., 

i Washington, D. C. 




FRANK L. MULHOLLAND, 

1041 Nicholas Building, 

Toledo, Ohio. 

CLARENCE M. MULHOLLAND, 
1041 Nicholas Building, 

Toledo, Ohio. 

WILLIARD H. McEWEN, | 
1041 Nicholas Building, 

Toledo, Ohio. 

Attorneys for Plaintiffs, Brother¬ 
hood of Locomotive Firemen and 
Enginemen, et ad. 

Of Colons el: 

MULHOLLAND, ROBIE & McEWEN, 

1041 Nicholas Building, 

Toledo, Ohio. 

Receipt of a copy of the foregoing statement of points 
on which plaintiffs intend to reply on appeal acknowl¬ 
edged this 14th day of March, 1944. 

DANIEL W. KNOWLTON, 

Attorney for the Defendant, Inter¬ 
state Commerce Commission . 



